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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



JOSEPH P. CARSON, 
Plaintiff, 



UNITED STATES OFFICE OF 
SPECIAL COUNSEL, 

Defendant. 



Civil Action No. 06-1834 (PLF) 



DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

Defendant, the United States Office of Special Counsel ("OSC"), by and through 
undersigned counsel, pursuant to Fed. R. Civ. P. 56(c), moves for summary judgment. As set 
forth in the accompanying Memorandum of Points and Authorities, Defendant has conducted an 
adequate search in response to Plaintiffs three requests under the Freedom of Information Act 
("FOIA"), 5 U.S.C. § 552. Defendant has responded to Plaintiffs requests by releasing 
responsive documents with certain redactions made because of privacy interests. Defendant has 
also advised Plaintiff that, in certain instances, there are no records responsive to Plaintiffs 
requests. Therefore, Defendant moves for summary judgment on the grounds that no records of 
the OSC have improperly been withheld from Plaintiff and, therefore, Defendant is entitled to 
judgment as a matter of law. hi support of this motion, Defendant attaches the Declaration of 
Erin M. McDonnell, Associate Special Counsel for Legal Counsel and Policy, the Chief FOIA 
officer of the OSC. See Attachment 1 (with separate Exhibits). Defendant also files the attached 
Statement of Material Facts Not In Dispute and proposed order in support of Defendant's motion. 

Plaintiff, pro se, should take notice that any factual assertions contained in the declaration 
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and other attachments in support of Defendant's motion will be accepted by the Court as true 

unless Plaintiff submits his own affidavit or declaration, or other documentary evidence 

contradicting the assertions in Defendant's attachments. See Neal v. Kelly, 963 F.2d 453 (D.C. 

Cir. 1992), Local Civil Rule 7(h), and Fed. R. Civ. P. 56(e), which provide: 

Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters stated 
therein. Sworn or certified copies of all papers or parts 
thereof referred to in an affidavit shall be attached thereto 
or served therewith. The court may permit affidavits to be 
supplemented or opposed by depositions, answers to interrogatories, 
or further affidavits. When a motion for summary judgment is made 
and supported as provided in this rule, an adverse party may not rest upon 
mere allegations or denials of the adverse party's pleading, but 
the adverse party's response, by affidavits or as otherwise 
provided in this rule, must set forth specific facts showing that 
there is a genuine issue for trial. If the adverse party does not so 
respond, summary judgment, if appropriate, shall be entered against 
the adverse party. 



Fed. R. Civ. P. 56(e). 



Respectfully submitted, 

_M 



JEFFREY A. TAYLOR, D.C. BAR # 498610 
United States Attorney 

_/s/ 

RUDOLPH CONTRERAS, D.C. BAR # 434122 
Assistant United States Attorney 

/s/ 

JUDITH A. KID WELL 

Assistant United States Attorney 

555 Fourth Street, N.W.- Room E4905 

Washington, D.C. 20530 

(202)514-7250 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 10th day of August, 2007, 1 caused the foregoing 

Motion for Summary Judgment, Statement of Material Facts Not In Genuine Dispute, 

Memorandum of Points and Authorities with attachments and exhibits, and proposed order to be 

served by first class mail, postage prepaid, on: 

Joseph P. Carson 

10953 Twin Harbour Drive 

Knoxville, TN 37934 

/s/ 



JUDITH A. KID WELL 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



JOSEPH P. CARSON, 
Plaintiff, 



UNITED STATES OFFICE OF 
SPECIAL COUNSEL, 

Defendant. 



Civil Action No. 06-1834 (PLF) 



MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF DEFEND ANTS MOTION FOR SUMMARY JUDGMENT 

Defendant, United States Office of Special Counsel ("OSC"), respectfully submits this 
memorandum of points and authorities in support of its motion for summary judgment. 

I. INTRODUCTION 

On October 23, 2006, Plaintiff pro se, Joseph Carson, filed a petition for writ of 
mandamus seeking to have the OSC respond to Defendant's requests under the Freedom of 
Information Act ("FOIA"), 5 U.S.C. § 552. On November 8, 2006, the Court denied Plaintiffs 
petition for writ of mandamus and ordered that this action proceed as a FOIA action pursuant to 5 
U.S.C. § 552. Thereafter, Defendant filed a motion for a stay of the proceedings until May 31, 
2007, pursuant to Open America v. Watergate Special Prosecution Force, 547 F.2d 605 (D.C. 
Cir. 1976). On January 11, 2007, the Court granted Defendant's motion for a stay until May 31, 
2007. 

In response to Plaintiffs three FOIA requests, the OSC conducted adequate searches for 
responsive records using methods reasonably expected to produce the information requested. As 
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discussed below, the OSC found no records responsive to several of Plaintiff s requests. 
However, the OSC located and released responsive records to Plaintiff on May 31, 2007, with 
redactions made to protect privacy interests. Accordingly, having complied with its FOIA 
obligations, Defendant is now entitled to summary judgment as a matter of law. 
II. FACTUAL BACKGROUND 
The Court is respectfully referred to the attached Statement of Material Facts Not In 
Dispute. The facts of this case are summarized below beginning with the referrals by Plaintiff to 
the OSC. 
FO-06-1484 

1 . On April 10, 2006, the OSC received a FOIA request from Plaintiff dated April 9, 
2006, and designated as the OSC's File Number FO-06-1484. See Declaration of Erin M. 
McDonnell ("McDonnell Decl"), 1ffl 4 > 5. 

2. Plaintiff requested the following records from the OSC: 

(a) a list of all instances where the OSC has attempted to enforce its subpoena 
pursuant to 5 U.S.C. § 1212(b)(3)(A), with sufficient detail to obtain the relevant 
records from the relevant Federal district Court; 

(b) a list of all instances in which the Special Counsel initiated and conducted an 
investigation into a possible PPP [prohibited personnel practice] or pattern PPP 
pursuant to 5 U.S.C. § 1214(a)(5); 

(c) a list of all written requests made to OSC by Congress pursuant to 5 U.S.C. 
§ 1217, from 1989 to present, describing the requests; 

(d) a list of all reports made by the OSC to MSPB [the Merit Systems Protection 
Board], OPM [the Office of Personnel Management], and involved agency 
pursuant to 5 U.S.C. § 1214(b)(2)(B); and 

(e) a list of actions initiated by the OSC at the MSPB for "willful and knowing 
refusal or failure" to comply with a [sic] MSPB Order per 5 U.S.C. 
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§ 1215(a)(1)(C), preferably with the MSPB Docket No. or, if a published MSPB 
resulted [sic], the MSPR [Merit Systems Protection Reporter] citation. 

McDonnell Decl. | 5, Exhibit 1. 

3 . By letter dated July 1 1 , 2006, the OSC provided Plaintiff with a status of his 
request and the OSC's policies and procedures for processing FOIA requests. McDonnell Decl. 
1 6, Exhibit 2. 

4. While his FOIA action was stayed, Plaintiff, in a letter to the OSC dated January 
13, 2007, and received by the OSC on January 17, 2007, requested expedited processing of his 
FOIA request. McDonnell Decl. If 7, Exhibit 3. In a letter dated January 25, 2007, the OSC 
denied Plaintiffs request for expedited processing of his FOIA request. McDonnell Decl. 

1 8, Exhibit 4. 

5. On May 3 1 , 2007, the OSC responded to Plaintiffs FOIA request advising him 
that the OSC had identified only two lists which were responsive to his FOIA request. 
McDonnell Decl. f 9 . These lists were released to Plaintiff with certain redactions pursuant to 
FOIA Exemption (b)(7)(C). McDonnell Decl. | 9 . 

FO-06-2493 

6. On August 2, 2006, the OSC received a second FOIA request from Plaintiff dated 
July 31, 2006, and designated as the OSC's File Number FO-06-2493. McDonnell Decl. | 10 . 

7. Plaintiff requested the following records from the OSC: (a) a list of all current 
licensed attorneys employed by the OSC, and where they are licensed to practice law; and (b) a 
list of all previously employed attorneys at the OSC, from 1989, both career and appointed, with 
where they told the OSC they were licensed to practice law. McDonnell Decl. f 10, Exhibit 6. 
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8. By letter dated January 15, 2007, Plaintiff wrote to the OSC indicating a 
willingness to modify his FOIA request. McDonnell Decl. f 1 1, Exhibit 7. However, the OSC 
received no other correspondence from Plaintiff in regard to modifying his request. McDonnell 
Decl. tH. 

9. On May 3 1 , 2007, the OSC responded to Plaintiffs second FOIA request and 
advised Plaintiff that the OSC had no records responsive to his request. The OSC also advised 
Plaintiff that the OSC was not required to create records to respond to FOIA requests for lists of 
information. McDonnell Decl. 1 12, Exhibit 5. 

FO-06-2732 

10. On September 5, 2006, the OSC received a third FOIA request from Plaintiff 
dated September 4, 2006, and designated as the OSC's File Number FO-06-2732. McDonnell 
Decl. Tj 13. 

1 1 . Plaintiff requested the following records from the OSC: (a) any court referrals 
made to the OSC, since 1989, pursuant to 5 U.S.C. § 552(a)(4)(F), regarding federal district 
determinations in litigation about FOIA requests; and (b) copies of the OSC's findings and 
recommendations for its investigation of all such Court referrals. McDonnell Decl. 1 13, Exhibit 
8. 

12. On September 5, 2006, the OSC responded to Plaintiffs request and advised him 
that the OSC's automated case management system does not distinguish between allegations 
received from courts and other sources. The OSC also advised Plaintiff that a manual search of 
records was not feasible because most of the case files over three years old had been destroyed in 
accordance with the National Archives and Records Administration disposition schedule for such 
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files. McDonnell Decl. | 14, Exhibit 9. 

13. By letter dated September 9, 2006, Plaintiff appealed the OSC's response. 
McDonnell Decl. | 15, Exhibit 10. 

14. While his FOIA action was pending, Plaintiff, by letter to the OSC dated January 
13, 2007, requested expedited processing of his FOIA request. McDonnell Decl. f 16, Exhibit 3. 
The OSC denied Plaintiffs request. McDonnell Decl. | 17, Exhibit 4. 

15. By letter to the OSC dated February 2, 2007, Plaintiff clarified his FOIA request. 
McDonnell Decl. | 18, Exhibit 11. 

16. On May 31, 2007, the OSC responded to Plaintiffs FOIA appeal. The OSC 
advised Plaintiff that the OSC was upholding its initial response to Plaintiff that the OSC had no 
records responsive to his request. In addition, the OSC notified Plaintiff that there had been no 
known court referrals to the OSC pursuant to 5 U.S.C. § 552(a) since 1989. McDonnell Decl. 

1 19, Exhibit 5. 

III. ARGUMENT 

DEFENDANT IS ENTITLED TO SUMMARY 
JUDGMENT AS A MATTER OF LAW 

A. Legal Standard of Review in FOIA Cases 

A district court reviews an agency's determination to withhold information under the 
FOIA de novo. See 5 U.S.C. §§ 552(a)(4)(B). The FOIA requires agencies of the federal 
government to release records to the public upon request, unless one of nine statutory exemptions 
applies. SeeNLRB v. Sears, Roebuck & Co., All U.S. 132, 136 (1975). It is the agency 
opposing disclosure of the information under FOIA that bears the burden of establishing that the 
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claimed exemption applies. See 5 U.S.C. 552(a)(4)(B); see also Assassination Archives & 
Research Or. v. CIA, 334 F.3d 55, 57 (D.C. Cir. 2003). Once the agency demonstrates that it 
has met its burden, a plaintiff, in order to prevail, must show that an agency has "(1) 'improperly' 
(2) 'withheld' (3) 'agency records.'" United States Dep 't of Justice v. Tax Analysts, 492 U.S. 
136, 142 (1989), quoting Kissinger v. Reporters Comm. for Freedom of Press, 445 U.S. 136, 150 
(1980); see 5 U.S.C. § 552(a)(4)(B). 
B. Legal Standard for Summary Judgment 

Rule 56(c) of the Federal Rules of Civil Procedure provides that summary judgment 
"shall be rendered forthwith if the pleadings, depositions, answers to interrogatories and 
admissions on file, together with affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to judgment as a matter of law." Where no 
genuine dispute exists as to any material fact, summary judgment is required. Anderson v. 
Liberty Lobby, Inc., 411 U.S. 242 (1986). A genuine issue of material fact is one that would 
change the outcome of the litigation. Id. at 247. "The burden on the moving party may be 
discharged by 'showing' - - that is, pointing out to the [Court] - - that there is an absence of 
evidence to support the non-moving party's case." Sweats Fashions, Inc. v. Pannill Knitting Co., 
Inc., 833 F.2d 1560, 1563 (Fed. Cir. 1987). 

Once the moving party has met its burden, the non-mo vant may not rest on mere 
allegations, but must instead proffer specific facts showing that a genuine issue exists for trial. 
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Thus, to avoid 
summary judgment, Plaintiff must present some objective evidence that would enable the Court 
to find that he is entitled to relief. 



Case 1 :06-cv-01 834-PLF Document 21 Filed 08/1 0/2007 Page 1 of 26 

In responding to a proper motion for summary judgment, the party who bears the burden 
of proof on an issue at trial must "make a sufficient showing on an essential element of [his] 
case" to establish a genuine issue. Celotex Corp. v. Catrett, All U.S. 317, 322-23 (1986). The 
Supreme Court has instructed that the "[sjummary judgment procedure is properly regarded not 
as a disfavored procedural shortcut, but rather, as an integral part of the Federal Rules as a whole, 
which are designed 'to secure the just, speedy and inexpensive determination of every action.'" 
Celotex Corp. v. Catrett, All U.S. at 327 (quoting Fed. R. Civ. P. 1). 

The summary judgment standards set forth above also apply to FOIA cases, which are 
typically decided on motions for summary judgment. See Cooper Cameron Corp. v. U.S. Dep 't 
of Labor, 280 F.3d 539, 543 (5 th Cir. 2002) ("[Sjummary judgment resolves most FOIA cases."); 
Harrison v. Executive Office for U.S. Attorneys, 311 F. Supp. 2d 141, 145 (D.D.C. 2005) ("FOIA 
cases are typically and appropriately decided on motions for summary judgment."). 

For purposes of summary judgment, an agency's decision to withhold information from a 
FOIA requester is subject to de novo review by the Courts. Hayden v. National Security Agency 
Cent. Sec. Serv., 608 F.2d 1381, 1384 (D.C. Cir. 1979), cert, denied, 446 U.S. 937 (1980). In a 
FOIA suit, an agency is entitled to summary judgment once it demonstrates that no material facts 
are in dispute and that each document that falls within the class requested either has been 
produced, is unidentifiable, or is exempt from disclosure. Students Against Genocide v. Dept. of 
State, 257 F.3d 828, 833 (D.C. Cir. 2001); Weisberg v. U.S. Dept. of Justice, 627 F.2d 365, 368 
(D.C. Cir. 1980). 

An agency satisfies the summary judgment requirements in a FOIA case by providing the 
Court and a plaintiff with affidavits or declarations which show that the documents are exempt 
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from disclosure. Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973); Canning v. United States 
Dep 't of Justice, 848 F. Supp. 1037, 1042 (D.D.C.) (Agencies are typically permitted to meet 
[their] heavy burden by 'filing affidavits describing the material withheld and the manner in 
which it falls within the exemption claimed." (quoting King v. United States Dep 't of Justice, 
830 F.2d 210, 217 (D.C. 1987)). Summary judgment may be granted to an agency in a FOIA 
case solely on the basis of agency affidavits or declarations if the "affidavits [or declarations] are 
'relatively detailed, non-conclusory, and not impugned by evidence . . . of bad faith on the part of 
the agency.'" Public Citizen, Inc. v. Dept. of State, 100 F.Supp.2d 10, 16 (D.D.C. 2000) (quoting 
McGhee v. Central Intelligence Agency, 697 F.2d 1095, 1 102 (D.C. Cir. 1983). See also 
Military Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981); Hoyden v. National Security 
Agency Cent. Sec. Serv., 608 F.2d at 1387. "Summary judgment is warranted on the basis of 
agency affidavits when the affidavits describe 'the justification for nondisclosure with reasonably 
specific detail, demonstrate that the information withheld logically falls within the claimed 
exemption, and are not controverted by either contrary evidence in the record nor by evidence of 
agency bad faith.'" Miller v. Casey, 730 F.2d 773, 776 (D.C. Cir. 1984) (quoting Military Audit 
Project v. Casey, 656 F.2d at 738). 
C. The OSC's Search Was Reasonable and Adequate 

In responding to a FOIA request, an agency is under a duty to conduct a reasonable search 
for responsive records. Oglesby v. United States Department of the Army, 920 F.2d 57, 68 (D.C. 
Cir. 1990); Truitt v. Dep 't of State, 897 F.2d 540, 542 (D.C. Cir. 1990). The agency should 
demonstrate that it has "made a good faith effort to conduct a search for the requested records, 
using methods which can be reasonably expected to produce the information requested." 
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Oglesby v. United States Department of the Army, 920 F.2d at 68. 

The issue is not whether there might exist any other records possibly responsive to the 
request, but rather whether the search for responsive records was adequate. Nation Magazine v. 
U.S. Customs Serv., 71 F.3d 885, 892 n. 7 (D.C. Cir. 1995); Weisberg v. Dept. of Justice, 745 
F.2d 1476, 1485 (D.C. Cir. 1984). An agency's search need not be exhaustive, merely 
reasonable, Weisberg v. Dep't of Justice, 705 F.2d 1344, 1351 (D.C. Cir. 1983), and an agency is 
not required "to create a document that does not exist in order to satisfy a [FOIA] request." 
Yeager v. Drug Enforcement Administration, 678 F.2d 315, 321 (D.C. Cir. 1982). Moreover, 
although "the agency is required to make a diligent effort calculated to uncover the requested 
document [it] need not restructure its entire system in order to satisfy the request. See McGehee 
v. Central Intelligence Agency, 697 F.2d at 1 100, modified in part on reh 'g, 71 1 F.2d 1076 (D.C. 
Cir. 1983). 

Once the agency establishes the adequacy of its search, the burden then shifts to the 
requester to rebut the evidence by a showing of bad faith on the part of the agency. Miller v. 
Dep 't of State, 779 F.2d 1378, 1383 (8 th Cir. 1985). It is insufficient for a requester to attempt to 
rebut agency affidavits with purely speculative claims about undiscovered documents. See 
Carney v. Dept. of Justice, 19 F.3d 807, 813 (2 nd Cir. 1994); Safecard Servs. v. SEC, 926 F.2d 
1197, 1200 (D.C. Cir. 1991); Oglesby v. Dep't of the Army, 920 F.2d at 68. 

Under these standards, the OSC submits that it has carried its burden to show that it 
conducted adequate searches reasonably calculated to uncover relevant documents in response to 
Plaintiffs three FOIA requests. See Weisberg v. Dept. of Justice, 705 F.2d at 1351. The OSC 
has provided a detailed description of the search methodology used to recover relevant 
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documents, including a description of its automated case management system referred to as 
"OSC 2000." McDonnell Decl. ^[ 21-23. The OSC explained how this system can be searched 
to retrieve lists of cases using various search terms, including some, but not all, of OSC's 
authorizing statutes. McDonnell Decl. ]ff{ 22-23, 25. The OSC also described the limitations of 
this system in retrieving certain information requested by Plaintiff and explained that for one of 
Plaintiffs FOIA requests, the OSC's automated case management system simply does not 
distinguish between allegations received by the OSC and investigated pursuant to 5 U.S. C. § 
552(a)(4)(F) (court referrals), and allegations received by the OSC and investigated pursuant to 5 
U.S.C. § 1216(a)(3) (allegations from other sources). McDonnell Decl. jflj 14, 21. Furthermore, 
in response to Plaintiffs FOIA request for records since 1989, the OSC explained that individual 
searches of OSC's case files would not be feasible because most of the case files over three years 
old have been destroyed in accordance with the National Archives and Records Administration 
disposition schedule for such files. McDonnell Decl. 1 14. 

More importantly, the OSC's search of OSC 2000 was able to locate a list of cases 
responsive to one of Plaintiff s requests. McDonnell Decl. 1 23. In addition, Ms. McDonnell 
directed inquiries to other employees of the OSC to determine whether any of them had records 
responsive to Plaintiffs FOIA requests. McDonnell Decl. ^| 23-25. As a result, a handwritten 
list of cases responsive to one of Plaintiff s FOIA requests was located and released to Plaintiff. 
McDonnell Decl. 1 23. Accordingly, the OSC has demonstrated that it conducted adequate 
searches reasonably calculated to uncover records relevant to Plaintiffs FOIA requests. 



10 
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D. The OSC's Withholding of Names Was Proper Under Exemptions 6 and 7(C) 

Pursuant to Exemptions 6 and 7(C), the OSC withheld from records released to Plaintiff: 
(1) the names of individuals who had filed PPP complaints with the OSC pursuant to 5 U.S. C. 
§ 1214(b)(2)(B); and (2) the names of the OSC employees assigned to investigate these PPP 
complaints. McDonnell Decl. | 28. The OSC determined that this information, if disclosed, 
would cause or could reasonably be expected to constitute an unwarranted invasion of the 
personal privacy of the complainants and employees. McDonnell Decl. ^f 33, 34, 37. The OSC 
also determined that the public interest did not outweigh the personal privacy interests of these 
individuals. Id. jffl 33-35, 37; See Department of Defense v. FLRA, 510 U.S. 487, 497 (1994) 
(rejecting a request to release a newsletter mailing list and reiterating that "the only relevant 
public interest in the FOIA balancing analysis" is "the extent to which disclosure of the 
information sought would 'she[d] light on an agency's performance of its statutory duties' or 
otherwise let citizens know 'what their government is up to.'") (quoting Department of Justice v. 
Reporters Committee for Freedom of Press, 489 U.S. 749, 773 (1989). Therefore, the OSC 
redacted this limited information from the records released to Plaintiff. 

In order to sustain the OSC's reliance on these enumerated FOIA exemptions, the Court 
must find that the OSC's "affidavits [or declarations] describe 'the justifications for 
nondisclosure with reasonably specific detail, demonstrate that the information withheld logically 
falls within the claimed exemption, and are not controverted by either contrary evidence in the 
record nor by evidence of agency bad faith.'" Miller v. Casey, 730 F.2d at 776 (quoting Military 
Audit Project v. Casey, 656 F.2d at 738). 

In light of the potential for retaliation by officials or supervisors of their respective 

11 
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agencies because of these complaints to the OSC, the privacy interest that these complainants 
have in not having their names disclosed is substantial. Moreover, there is limited public interest 
in the release of these names or the names of the OSC employees who investigated these 
complaints, because this information reveals nothing about government operations. Furthermore, 
the OSC properly segregated these names and released to Plaintiff a list of complaints concerning 
prohibited personnel practices, because this information had the potential to shed light on the 
operations of various government agencies. 

1. Exemption 6 

Exemption 6 protects from disclosure "personnel and medical files and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of personal privacy." 
5 U.S.C. § 552(b)(6). The Supreme Court has interpreted the scope of Exemption 6 broadly, 
holding that any information that "applies to a particular individual" may qualify for protection if 
its disclosure would rise to the level of a "clearly unwarranted invasion of privacy." United 
States Department of State v. Washington Post Co., 456 U.S. 595, 602 (1982); see also NY. 
Times Co. v. NASA, 920 F.2d 1002, 1005 (D.C. Cir. 1990) {en banc). The protection covers all 
personal information "even if it is not embarrassing or of an intimate nature." Nat 'I Ass 'n of 
Retired Fed. Employees v. Horner, 879 F.2d 873, 875 (D.C. Cir. 1989). 

hi the instant case, the Court must first determine whether disclosure of the names of the 
individuals who have filed complaints with the OSC and the names of the OSC employees who 
investigated these complaints "would compromise a substantial, as opposed to a de minimis, 
privacy interest." Nat 7 Ass 'n of Retired Fed. Employees v. Horner, 879 F.2d at 874. If a 
substantial privacy interest is at stake, then a court "must weigh that privacy interest in non- 

12 
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disclosure against the public interest in the release of the records in order to determine whether, 
on balance, disclosure would work a clearly unwarranted invasion of personal privacy." Id. 

As recognized by the Supreme Court in Department of Justice v. Reporters Committee for 
Freedom of Press, 489 U.S. at 773, the only relevant public interest in the FOIA balancing 
analysis is the extent to which disclosure of the information sought would shed light on an 
agency's performance of its statutory duties or otherwise let citizens know "what their 
government is up to." If there is no public interest at all in the information, then the government 
may withhold it because "something, even a modest privacy interest, outweighs nothing every 
time." Nat 'I Ass 'n of Retired Fed. Employees v. Horner, 879 F.2d at 879. 

Pursuant to Exemption 6, the OSC withheld the names of individuals who have filed 
complaints with the OSC concerning prohibited personnel practices and the names of the OSC 
employees who investigated these complaints. McDonnell Decl. ]f 37. The OSC determined that 
a release of this information could subject these complainants and employees to harassment and 
that there was no public interest which would counterbalance these individuals' privacy rights. 
Id. 

2. Exemption 7(C) 

The FOIA exempts from the requirement of disclosure: 

(7) records or information compiled for law enforcement purposes, 
... to the extent that the production of such law enforcement records 
or information . . . (C) could reasonably be expected to constitute 
an unwarranted invasion of personal privacy . . . 

5 U.S.C. § 552 (b)(7)(C). A court evaluating Exemption 7(c) redactions must balance the 

privacy interests involved against the public's interest in disclosure. See Department of Justice v. 



13 
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Reporters Comm. for Freedom of the Press, 489 U.S. at 762; SafeCard Servs. v. SEC, 926 F.2d at 
1205. "[T]he only public interest relevant for purposes of Exemption 7(C) is one that focuses on 
'the citizens' right to be informed about what their government is up to.'" Davis v. United States 
Dep 't of Justice, 968 F.2d 1276, 1282 (D.C. Cir. 1992) (quoting Department of Justice v. 
Reporters Comm. for Freedom of the Press, 489 U.S. at 773). 

Unlike Exemption 6, which requires that disclosure would constitute an unwarranted 
invasion of privacy, under exemption 7(C), the OSC need only show that disclosure could 
reasonably be expected to constitute an unwarranted invasion of privacy. Compare 5 U.S.C. 
§ 552(b)(6) with 5 U.S.C. § 552(b)(7)(C). The D.C. Circuit has recognized that Exemption 7(C) 
provides broad privacy rights to witnesses and investigators. See SafeCard Servs. v. SEC, 926 
F.2d at 1205 (citing Bast v. Department of Justice, 665 F.2d 1251, 1254 (D.C. Cir. 1981). The 
OSC properly determined that the disclosure of the names of the OSC employees who 
investigated the relevant PPP complaints, could result in the harassment of these employees and 
impede the OSC's investigations. McDonnell Decl. ^ 34. 

Courts have held that law enforcement officials have a privacy interest in non-disclosure 
of their names in connection with law enforcement investigations. See Neely v. FBI, 208 F.3d 
461 (4 th Cir. 2000); Jones v. F.B.I., 41 F.3d 238, 247 (6 th Cir. 1994) (stating "that federal law 
enforcement officials have the right to be protected against public disclosure of their participation 
in law enforcement investigations pursuant to exemption (b)(7)(C)"). (internal quotation marks 
and citation omitted). 

The OSC compiles information for law enforcement purposes, and witnesses in the 
OSC's investigations have privacy interests "in keeping their names confidential because 

14 
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disclosure could subject them to unwarranted questioning concerning the OSC investigation, 
subpoenas issued by private litigants in civil suits, and harassment from co-workers or other 
individuals." Croskey v. United States Office of Special Counsel, 9 F. Supp. 2d 8, 12 (D.D.C. 
1998), aff'd 1999 WL 58614 (D.C. Cir. 1999) (holding that the government employee witnesses 
whose names were redacted from a Report of Investigation have a privacy interest in keeping 
their names confidential.) See also, Jefferson v. Dep 't of Justice, Office of Professional 
Responsibility, 284 F.3d 172 (2002) (discussing the assessment of records compiled for law 
enforcement purposes). 

This concern is equally applicable to complainants. It is not unreasonable to suggest that 
individuals who file complaints with the OSC alleging that their agencies are committing 
prohibited personnel practices could reasonably be expected to be subjected to harassment or 
retaliation. "[UJnless access to the names and addresses of private individuals appearing in files 
within the ambit of Exemption 7(C) is necessary in order to confirm or refute compelling 
evidence that the agency is engaged in illegal activity," such information is exempt from 
disclosure. SafeCard Servs. v. SEC, 926 F.2d at 1206. 

Moreover, "[A] plaintiff seeking information encompassed by Exemption 7(C) bears the 
burden of proving that "the public interest sought to be advanced is a significant one, an interest 
more specific than having the information for its own sake, and that the information is likely to 
advance that interest." National Archives and Records Admin, v. Favish, 541 U.S. 157 (2004). 
"[A] mere desire to review how an agency is doing its job, coupled with allegations that it is not, 
does not create a public interest sufficient to override the privacy interests protected by 
Exemption 7(C)." McCutchen v. Department of Health and Human Servs., 30 F.3d 183, 188 

15 



Case 1 :06-cv-01 834-PLF Document 21 Filed 08/1 0/2007 Page 1 9 of 26 

(D.C. Cir. 1994); Valdez v. Depart, of Justice, 474 F.Supp.2d 128 (2007) (holding that the 
plaintiff had failed to demonstrate a public interest to outweigh a third party's privacy interest 
"[AJbsent 'evidence that would warrant a belief by a reasonable person that the alleged 
government impropriety might have occurred,'") (quoting Nat 7 Archives and Records Admin, v. 
Favish, 541 U.S. at 174 (2004)). 
E. The OSC Properly Segregated Information 

If a record contains information that is exempt from disclosure, any reasonably segregable 
information must be released after deleting the exempt portions, unless the non-exempt portions 
are inextricably intertwined with exempt portions. Trans-Pacific Policing Agreement v. United 
States Customs Serv., 177 F.3d 1022 (D.C. Cir. 1999); 5 U.S.C. § 552(b)). 

Before approving the application of a FOIA exemption, the district court must make 
specific findings of segregability regarding the documents to be withheld. See Sussman v. United 
States Marshals Service, 2007 WL 21761 17 (D.C. Cir. 2007); Summers v. DOJ, 140 F.3d 1077, 
1081 (D.C. Cir. 1998); Krikorian v. Dep 't of State, 984 F.2d 461, 467 (D.C. Cir. 1993). In this 
case, the OSC released all of the records that it could locate responsive to Plaintiffs requests, 
except for the names that were withheld under Exemptions 6 and 7(C). Accordingly, the OSC 
has complied with its obligation to disclose all reasonably segregable material to Plaintiff. 

Conclusion 

Defendant has demonstrated that it responded properly to Plaintiffs FOIA requests, 
releasing to him all records and portions thereof not exempted from disclosure. Accordingly, 



16 



Case 1 :06-cv-01 834-PLF Document 21 Filed 08/1 0/2007 Page 20 of 26 

Defendant respectfully requests that this motion for summary judgment be granted. 

Respectfully submitted, 

/s/ 



JEFFREY A. TAYLOR, D.C. BAR # 498610 
United States Attorney 



/s/ 



RUDOLPH CONTRERAS, D.C. BAR # 434122 
Assistant United States Attorney 



/s/ 



JUDITH A. KID WELL 

Assistant United States Attorney 

555 Fourth Street, N.W.- Room E4905 

Washington, D.C. 20530 

(202)514-7250 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



JOSEPH P. CARSON, 
Plaintiff, 



UNITED STATES OFFICE OF 
SPECIAL COUNSEL, 

Defendant. 



Civil Action No. 06-1834 (PLF) 



DEFENDANT'S STATEMENT OF MATERIAL FACTS NOT IN GENUINE DISPUTE 

Defendant, United States Office of Special Counsel ("OSC"), submits this statement of 
material facts as to which there is no genuine dispute in accordance with Local Rule 7(h). 
The attached declaration of Erin McDonnell, Associate Special Counsel for Legal Counsel and 
Policy for the United States Office of Special Counsel ("OSC"), supports this statement. 

1 . Plaintiff sent a request to the Office of Special Counsel ("OSC"), pursuant to the 

Freedom of Information Act ("FOIA") for the following records: 

(a) a list of all instances where the OSC has attempted to enforce its subpoena 
pursuant to 5 U.S.C. § 1212(b)(3)(A), with sufficient detail to obtain the relevant 
records from the relevant Federal District Court; 

(b) a list of all instances in which the Special Counsel initiated and conducted an 
investigation into a possible PPP [prohibited personnel practice] or pattern PPP 
pursuant to 5 U.S.C. § 1214(a)(5); 

(c) a list of all written requests made to OSC by Congress pursuant to 5 U.S.C. 
§ 1217, from 1989 to present, describing the requests; 
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(d) a list of all reports made by the OSC to MSPB [the Merit Systems Protection 
Board], OPM [the Office of Personnel Management], and involved agency 
pursuant to 5 U.S.C. § 1214(b)(2)(B); and 

(e) a list of actions initiated by the OSC at the MSPB for "willful and knowing 
refusal or failure" to comply with a [sic] MSPB Order per 5 U.S.C. § 
1215(a)(1)(C), preferably with the MSPB Docket No. or, if a published MSPB 
resulted [sic], the MSPR [Merit Systems Protection Reporter] citation. 

McDonnell Decl. | 5, Exhibit 1. 

2. By letter dated July 1 1 , 2006, the OSC provided Plaintiff with a status of his 
request and the OSC's policies and procedures for processing FOIA requests. McDonnell Decl. 
1 6, Exhibit 2. 

3. hi a letter to the OSC dated January 13, 2007, and received by the OSC on 
January 17, 2007, Plaintiff requested expedited processing of his FOIA request. McDonnell 
Decl. ^| 7, Exhibit 3. In a letter dated January 25, 2007, the OSC denied Plaintiff's request for 
expedited processing of his FOIA request. McDonnell Decl. | 8, Exhibit 4. 

4. On May 3 1 , 2007, the OSC responded to Plaintiffs FOIA request advising him 
that the OSC had identified only two lists which were responsive to his FOIA request. 
McDonnell Decl. ]f 9 . These lists were released to Plaintiff with certain redactions. Id. 
FO-06-2493 

5. On August 2, 2006, the OSC received a second FOIA request from Plaintiff dated 
July 31, 2006, and designated as the OSC's File Number FO-06-2493. McDonnell Decl. | 10 . 

6. Plaintiff requested the following records from the OSC: (a) a list of all current 
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licensed attorneys employed by the OSC, and where they are licensed to practice law; and (b) a 
list of all previously employed attorneys at the OSC, from 1989, both career and appointed, with 
where they told the OSC they were licensed to practice law. McDonnell Decl. t 10, Exhibit 6. 

7. By letter dated January 15, 2007, Plaintiff wrote to the OSC indicating a 
willingness to modify his FOIA request. McDonnell Decl. f 1 1, Exhibit 7. However, the OSC 
received no other correspondence from Plaintiff in regard to modifying his request. Id. 

8. On May 3 1 , 2007, the OSC responded to Plaintiffs second FOIA request and 
advised Plaintiff that the OSC had no records responsive to his request. The OSC also advised 
Plaintiff that the OSC was not required to create records to respond to FOIA requests for lists of 
information. McDonnell Decl. 1 12, Exhibit 5. 

FO-06-2732 

9. On September 5, 2006, the OSC received a third FOIA request from Plaintiff 
dated September 4, 2006, and designated as the OSC's File Number FO-06-2732. McDonnell 
Decl.1 13. 

10. Plaintiff requested the following records from the OSC: (a) any court referrals 
made to the OSC, since 1989, pursuant to 5 U.S.C. § 552(a)(4)(F), regarding federal district 
determinations in litigation about FOIA requests; and (b) copies of the OSC's findings and 
recommendations for its investigation of all such Court referrals. McDonnell Decl. 1 13, Exhibit 
8. 

11. On September 5, 2006, the OSC responded to Plaintiffs request and advised him 
that the OSC's automated case management system does not distinguish between allegations 
received from courts and other sources. The OSC also advised Plaintiff that a manual search of 
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records was not feasible because most of the case files over three years old had been destroyed in 
accordance with the National Archives and Records Administration disposition schedule for such 
files. McDonnell Decl. | 14, Exhibit 9. 

12. By letter dated September 9, 2006, Plaintiff appealed the OSC's response. 
McDonnell Decl. | 15, Exhibit 10. 

13. While his FOIA action was pending, Plaintiff, by letter to the OSC dated January 
13, 2007, requested expedited processing of his FOIA request. McDonnell Decl. 116, Exhibit 3. 
The OSC denied Plaintiffs request. McDonnell Decl. | 17, Exhibit 4. 

14. By letter to the OSC dated February 2, 2007, Plaintiff clarified his FOIA request. 
McDonnell Decl. | 18, Exhibit 11. 

15. On May 31, 2007, the OSC responded to Plaintiffs FOIA appeal. The OSC 
advised Plaintiff that the OSC was upholding its initial response to Plaintiff that the OSC had no 
records responsive to his request. In addition, the OSC notified Plaintiff that there had been no 
known court referrals to the OSC pursuant to 5 U.S.C. § 552(a) since 1989. McDonnell Decl. 
119, Exhibit 5. 

16. The OSC conducted adequate searches in response to Plaintiffs three FOIA 
requests using the OSC's case management system and direct inquiries of employees. 
McDonnell Decl. H 20-25. 

17. The OSC located only one list in response to Plaintiffs requests for lists in FO- 
06-1484. The OSC located no lists in response to Plaintiffs requests in FO-06-2493 and FO-06- 
2732. McDonnell Decl. 1 26. 
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18. Ms. McDonnell properly balanced the privacy interests of the complainants and 
the OSC employees against the public interest in applying Exemptions 6 and 7(C). McDonnell 
Decl. H 28, 32-37. 

19. The OSC processed and released all information responsive to Plaintiffs three 
requests that it had located, except for the names of individuals who had filed complaints with 
the OSC and the names of the OSC employees who investigated these complaints. McDonnell 
Decl. 1126-27. 

Respectfully submitted, 

/s/ 

JEFFREY A. TAYLOR, D.C. BAR # 498610 
United States Attorney 

/s/ 



RUDOLPH CONTRERAS, D.C. BAR # 434122 
Assistant United States Attorney 



/s/ 



JUDITH A. KID WELL 

Assistant United States Attorney 

555 Fourth Street, N.W.- Room E4905 

Washington, D.C. 20530 

(202)514-7250 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



JOSEPH P. CARSON, 
Plaintiff, 



UNITED STATES OFFICE OF 
SPECIAL COUNSEL, 

Defendant. 



Civil Action No. 06-1834 (PLF) 



ORDER 

UPON CONSIDERATION of Defendant's Motion for Summary Judgment and 
attachments and exhibits thereto, Defendant's Memorandum of Points and Authorities in Support 
thereof and Defendant's Statement of Material Facts Not In Dispute, any Opposition thereto, any 
Reply, and the entire record herein, it is this day of , 2007, hereby 

ORDERED that Defendant's Motion for Summary Judgment is granted. 



UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Joseph Carson, 



Plaintiff, 



United States Office of Special Counsel, 
Defendant. 



Civ. Action No. 06-1834 



DECLARATION OF ERIN McDONNELL 
I, Erin McDonnell, declare the following to be a true and correct statement of 



facts: 



(1) I am the Associate Special Counsel for Legal Counsel and Policy for the 
U.S. Office of Special Counsel ("OSC"). As such, I head OSC's Legal Counsel and 
Policy Division ("LC&PD"), and serve as general counsel for the agency. I have served 
in this capacity since 1992. One of LC&PD's responsibilities is to process Freedom of 
Information Act ("FOIA") and Privacy Act ("PA") requests received by OSC. 

(2) I serve as OSC's appeal official for FOIA and PA appeals. Due to the 
nature of my official duties, I am familiar with the procedures followed by this office in 
responding to the FOIA/PA requests made to OSC by the above-captioned plaintiff. 

(3) The statements that follow are made on the basis of my review of OSC's 
official files and records, my own personal knowledge, and the information I acquired in 
performing my official duties. 
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Background 

(4) With respect to this case, the plaintiff submitted three FOIA requests to 
OSC. Those requests are identified by OSC File Nos. FO-06-1484, FO-06-2493, and 
FO-06-2732. 

FIRST REQUEST: FO-06-1484 

(5) On April 10, 2006, OSC received a FOIA request letter dated April 9, 
2006, from plaintiff requesting: 

1 . A list of all instances where OSC attempted to enforce its subpoena, 
per 5 USC 1212(b)(3)(A), with sufficient detail to obtain the relevant 
records from the relevant Federal District Court. 

2. A list of all instances in which the Special Counsel initiated and 
conducted an investigation into a possible PPP [prohibited personnel 
practice] or pattern PPP per 5 USC 1214(a)(5). 

3. A list of all written requests made to OSC by Congress, per 5 USC 
1217, from 1989 to present, describing the requests. 

4. A list of all reports made by OSC to MSPB [the Merit Systems 
Protection Board], OPM [the Office of Personnel Management], and 
involved agency, per 5 USC 1214(b)(2)(B). 

5. A list of actions initiated by OSC at the MSPB for "willful and 
knowing refusal or failure" to comply with a [sic] MSPB Order, per 5 
USC 1215(a)(1)(C), preferably with the MSPB Docket No. or, if a 
published MSPB resulted [sic], the MSPR [Merit Systems Protection 
Reporter] citation. 

[Exhibit 1 attached hereto.] 

(6) By letter dated July 1 1 , 2006, OSC provided plaintiff a status update on 
his request, explaining that OSC's policy is to process requests requiring retrieval, 
review, and analysis of OSC case files and/or large numbers of records in the order of 
receipt. This same letter explained that it had approximately 50 FOIA requests pending; 
that plaintiffs request was number 37 in the queue of pending requests; and that OSC 
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anticipated being able to respond to the request by August 3 1 , 2006. [Exhibit 2 attached 
hereto.] 

(7) Plaintiff requested expedited processing of his FOIA request in a letter 
dated January 13, 2007, and received by OSC on January 17, 2007. [Exhibit 3 attached 
hereto.] 

(8) OSC denied plaintiffs request for expedited processing in a letter dated 
January 25, 2007. [Exhibit 4 attached hereto.] That letter set forth OSC's policy on 
expedited processing of FOIA requests, as outlined on the FOIA page of OSC's website, 
and notified plaintiff that OSC was denying his request for expedited processing. 

(9) On May 3 1 , 2007, OSC responded to plaintiffs FOIA request. OSC 
processed the request as an administrative appeal due to the lawsuit plaintiff filed on 
October 23, 2006. [Exhibit 5 attached hereto.] OSC identified only two lists responsive 
to plaintiffs request. OSC provided plaintiff with those lists but redacted the names of 
the individuals who had filed complaints with OSC {i.e., complainants) and the names of 
OSC employees involved in handling the cases, pursuant to FOIA exemption (b)(7)(C). 
SECOND REQUEST: FO-06-2493 

(1 0) On August 2, 2006, OSC received a FOIA request letter dated July 3 1 , 
2006, from plaintiff requesting: 

1 . A list of all current licensed attorneys employed by OSC, and where 
they are licensed to practice law. 

2. A list of all previously employed attorneys at OSC, from 1989, both 
career and appointed, with where they told OSC they were licensed to 
practice law. 

[Exhibit 6 attached hereto.] 
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(11) On January 1 5, 2007, plaintiff wrote to OSC, indicating that he was 
willing to discuss modifying his request. [Exhibit 7 attached hereto.] However, plaintiff 
never modified his request. 

(12) On May 31, 2007, OSC responded to plaintiffs request. OSC processed 
the request as an administrative appeal due to the lawsuit plaintiff filed on October 23, 
2006. [ See Exhibit 5 attached hereto.] OSC advised plaintiff that it did not have lists of 
information responsive to his request and that it was not required under FOIA to create 
such lists. 

THIRD REQUEST: FQ-06-2732 

(13) On September 5, 2006, OSC received a FOIA request letter dated 
September 4, 2006, from plaintiff requesting: 

1. Any court referrals made to OSC, since 1989, per 5 USC 552(a)(4)(F), 
regarding federal district determinations in litigation about FOIA 
requests, the relevant part of OSC law is 5 USC 1216(a)(3) [sic]. 

2. Copies of the OSC's findings and recommendations for its 
investigation of all such Court referrals. 

[Exhibit 8 attached hereto.] 

(14) On September 5, 2006, OSC responded to plaintiffs request, advising him 
that OSC's automated case management system does not distinguish between allegations 
received and investigated under 5 U.S. C. § 552(a)(4)(F) (court referrals) and allegations 
received and investigated under 5 U.S.C. § 1216(a)(3) (allegations from other sources) 
and that a search of agency case files would not be feasible because most of the case files 
over three years old have been destroyed in accordance with the National Archives and 
Records Administration disposition schedule for such files. [Exhibit 9 attached hereto.] 
OSC also advised plaintiff of his right to appeal this response. 
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(1 5) Plaintiff appealed OSC's response in a letter dated September 9, 2006, 
received by OSC on September 13, 2006. [Exhibit 10 attached hereto.] 

(16) Plaintiff also requested expedited processing of this request in his letter to 
OSC dated January 13, 2007, and received by OSC on January 17, 2007. [See Exhibit 3 
attached hereto.] 

(17) OSC denied plaintiffs request for expedited processing of this request, as 
well as FO-06-1484, by its letter dated January 25, 2007. [See Exhibit 4 attached hereto.] 
In denying plaintiffs request for expedited processing of this request, OSC explained that 
none of the reasons plaintiff cited in his request had any relation to the criteria set forth in 
OSC's policy on handling requests for expedited processing. 

(18) By letter dated February 2, 2007, and received by OSC on February 5, 
2007, plaintiff clarified his FOIA request. [Exhibit 1 1 attached hereto.] 

(1 9) On May 3 1 , 2007, OSC responded to plaintiffs appeal, upholding its 
initial response that OSC had no information responsive to plaintiffs request. [ See 
Exhibit 5 attached hereto.] In that letter, OSC also notified plaintiff that there had been 
no known court referrals to OSC pursuant to 5 U.S.C. § 552(a) since 1989. 

ADEQUACY OF SEARCH 

(20) Pursuant to plaintiffs FOIA requests, a search to determine the location of 
files responsive to his requests was undertaken in order to answer the requests. OSC's 
FOIA/PA Officer, Christopher Kurt, and I conducted systematic searches for records. 
FIRST REQUEST: FO-06-1484 

(21) OSC utilizes an automated case management system called "OSC 2000" 
that can be searched to retrieve lists of cases using various search terms, including some, 
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but not all, of OSC's authorizing statutes. OSC 2000 does not, for example, differentiate 
between complaints of arbitrary and capricious withholding of information under FOIA 
received and investigated by OSC under 5 U.S.C. § 1216(a)(3), as opposed to 5 U.S.C. 
§ 552(a). 

(22) As to plaintiffs first request, identified as FO-06-1484, Jennifer Li, OSC 
Information Technology Specialist, and her predecessor Hope Zurn (retired), conducted 
searches of OSC 2000 for lists of information responsive to plaintiffs request at my 
request and/or under my direction. Ms. Li provided search results to me for my use and 
review in my processing of plaintiff s request under OSC's FOIA appeals procedures. 

(23) Ms. Li's search produced a list of cases that was responsive to the fourth 
item in. plaintiffs FOIA request. For each case, the list identified the case file number, 
the case file name, and an "action date," and for some of the cases, the list identified the 
case file number of related cases and remarks. 

I also conferred with Senior Associate Special Counsel for Investigation and 
Prosecution Leonard M. Dribinsky and with Associate Special Counsel for Investigation 
and Prosecution William E. Reukauf to determine whether they maintained any lists 
responsive to the requests plaintiff made in FO-06-1484. Messrs. Dribinsky and Reukauf 
are the senior managers of OSC's Investigation and Prosecution Division, which is 
responsible for handling the activities referenced in that request. 

Mr. Dribinsky provided a handwritten list he maintained, containing a list of cases 
determined to be responsive to the fourth item in plaintiffs FOIA request. Mr. 
Dribinsky' s list contained notations about when and to whom "C/A" (corrective action) 
letters were sent, along with the names of the case file and of OSC employees assigned to 
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the cases, and in some instances, the results of sending the corrective action letter to an 
agency ( e.g. , "global settlement," or "agency agrees to C/A"). Mr. Dribinsky's list also 
contained information about other matters not responsive to any of the items in plaintiffs 
request. 

Mr. Reukauf did not have any lists containing information responsive to the items 
in plaintiffs request. 

Finally, Mr. Kurt consulted with Loren Smith, Director of OSC's Office of 
Congressional and Public Affairs, to determine whether Mr. Smith maintained or 
possessed a list or log of written requests made pursuant to 5 U.S.C. § 1217 by a 
committee or subcommittee of Congress, in relation to item # 3 of plaintiff s request. Mr. 
Smith advised that he did not maintain any such list. 
SECOND REQUEST: FO-06-2493 

(24) As to plaintiffs second request, identified as FO-06-2493, I conferred 
with OSC's Human Resources ("HR") Office to determine whether it maintained a list of 
OSC employees with their bar affiliations. OSC's HR Office advised that it did not 
maintain lists of current or former OSC employees with their bar affiliations. 

THIRD REQUEST: FO-06-2732 

(25) As to plaintiffs third request, OSC's computer case tracking system - 
"OSC 2000" - was searched for lists of information responsive to plaintiffs request. 
Searches were conducted by Mr. Kurt. OSC 2000 can be searched to retrieve lists of 
cases investigated under some, but not all, of OSC's authorizing statutes. Mr. Kurt's 
search failed to reveal any lists responsive to plaintiffs FOIA request. 
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I also conferred with Messrs. Dribinsky and Reukauf to determine whether they 
maintained any lists of information potentially responsive to the request. Messrs. 
Dribinsky and Reukauf are the senior managers of OSC's Investigation and Prosecution 
Division, which is responsible for handling the activities referenced in that request. 
Neither Mr. Dribinsky nor Mr. Reukauf maintained lists containing information 
responsive to any of the items in plaintiffs request. 

RESPONSIVE INFORMATION DISCLOSED 

(26) Upon reviewing the results of the searches of OSC 2000, and consulting 
with other OSC officials (including Messrs. Dribinsky and Reukauf and HR personnel), I 
determined that OSC maintained lists of information responsive to item #4 in plaintiffs 
request, identified as FO-06-1484, and that OSC did not maintain lists of information 
responsive to any of the other items in FO-06-1484 or to plaintiffs two other FOIA 
requests, FO-06-2493 or 2732. Specifically, I determined that OSC had lists of reports 
made by OSC to the involved agency, MSPB, and OPM under 5 U.S.C. § 1214(b)(2)(B). 
One such responsive list was retrieved from Ms. Li's search of OSC 2000. I obtained the 
other responsive list from Mr. Dribinsky. 

(27) OSC provided plaintiff these lists but redacted the names of the 
individuals who had filed complaints with OSC ( i.e. , complainants) and the names of 
OSC employees involved in handling the cases. 

JUSTIFICATION FOR NON-DISCLOSURE UNDER THE FOIA 

(28) OSC's bases for withholding the names of complainants and employees, 
as reflected in the following Index, are explained below. 
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PGS. 


DOCUMENT 
DESCRIPTION 


STATUS/ 
EXEMPTION 


JUSTIFICATION 


1 


List of Cases 

Retrieved from OSC 

2000 processed 

under 5 U.S.C. § 

1214(b)(2)(B) 


Released to 

plaintiff with 

redactions 

(b)(7)(C) 
(b)(6) 


Names of individuals who filed the PPP complaints 
with OSC were redacted and withheld by 
application of Exemptions (b)(7)(C) and (b)(6) to 
protect each individual from an unwarranted 
invasion of personal privacy. 


1 


List of Cases 

Maintained by Mr. 

Drib in sky regarding 

cases processed 

under 5 U.S.C. § 

1214(b)(2)(B) 


Released to 

plaintiff with 

redactions 

(b)(7)(C) 
(b)(6) 


Names of individuals who filed PPP complaints and 
OSC employees assigned to the complaints were 
redacted and withheld by application of (b)(7)(C) to 
protect each individual from an unwarranted 
invasion of personal privacy, and also under (b)(6) 
to protect each individual from an unwarranted 
invasion of personal privacy. 



Exemption (b)(7)(C) 

(29) FOIA exemption (b)(7)(C) exempts from mandatory release records or 
information compiled for law enforcement purposes if such release could reasonably be 
expected to constitute an unwarranted invasion of personal privacy. 

(30) OSC is a law enforcement agency whose mission is to investigate, 
prosecute, and seek remedies for violations of law, including specified personnel 
practices prohibited under 5 U.S.C. § 2302(b). OSC's authority to engage in these law 
enforcement activities is granted under 5 U.S.C. §§ 1212, 1214, 1215, 1216, and 2302, 
and 38 U.S.C. §4324. 

(31) I determined that the only lists maintained by OSC that were responsive to 
plaintiffs three FOIA requests were two lists of cases in relation to which OSC submitted 
reports to the agency involved, and the MSPB and OPM, notifying them that OSC had 
reasonable grounds to believe that a PPP had been committed or was being committed 
and requesting appropriate action be taken to correct the violation of law, pursuant to 5 
U.S.C. § 1214(b)(2)(B). (These lists are responsive to item #4 of plaintiff s request, 
identified as FO-06-1484.) 
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(32) These lists contain the name of the complainant, the OSC file number, and 
the action date, as well as, in some instances, the name of the OSC employee assigned to 
the case, any related cases, remarks entered into OSC 2000 about the case by OSC 
employee(s), and the result achieved after sending the report. This information was 
compiled by OSC personnel in conjunction with investigations it conducted into 
allegations of violations of law, primarily 5 U.S.C. § 2302(b). 

(33) Although OSC provided these lists to plaintiff in response to item #4 of 
his request, identified as FO-06-1484, OSC applied exemption (b)(7)(C) to withhold the 
identities of the third-party individuals who filed complaints with OSC, because the 
release of their names would subject such persons to an unwarranted invasion of personal 
privacy. Release of identifying information could result in unwanted and even unlawful 
efforts to gain further access to complainants or to personal information about them, or 
cause them harassment, harm, or exposure to unwanted and/or derogatory publicity and 
inferences arising from their connection to the case, all to their detriment. 

(34) OSC also applied this exemption to withhold the identities of OSC 
employees who participated in the investigations and prosecutions of the cases identified 
in the responsive lists provided to plaintiff. Individual duties and assignments are not 
public and such publicity as would likely arise from disclosure could impede and/or 
jeopardize, law enforcement effectiveness in subsequent cases, even subjecting such 
employees to harassment or harm. These employees have protected privacy interests in 
the conduct of law enforcement investigations. 

(35) Finally, I weighed the rights of third-party individuals and OSC 
employees against any public interest there might be in the release of their names and 
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determined that the public interest did not outweigh their privacy interests. Specifically, I 
concluded that dissemination of the information would not help explain the activities and 
operations of OSC and that there was no public interest that would counterbalance these 
individuals' privacy rights in the information withheld under this exemption. I also 
considered that plaintiff did not provide OSC with authorization or consent from any 
third-party individual to release otherwise personal privacy protected materials about 
them. 

EXEMPTION (b)(6) 

(36) FOIA exemption (b)(6) permits the withholding of personnel and medical 
files and similar files, which if disclosed, would constitute a clearly unwarranted invasion 
of personal privacy. This exemption has been interpreted by the United States Supreme 
Court broadly so as to qualify all information pertaining to a particular individual. This 
exemption also supports OSC's decision to withhold the names of complainants and OSC 
employees. 

(37) In responding to item #4 of plaintiff s request, identified as FO-06-I484, 
OSC redacted the names of third-party individuals who filed complaints with OSC and 
OSC employees assigned to those cases because these persons' right to personal privacy 
outweighs the public's right to know. I have determined that release of this information 
would constitute a clearly unwarranted invasion of personal privacy of these individuals 
and employees in a manner that could subject them to harassment and that there was no 
public interest that would counterbalance these individuals' privacy rights in the 
information withheld under this exemption. I have also considered that plaintiff did not 
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provide OSC with authorization or consent from any third-party individual to release 
otherwise personal privacy protected materials about them. 

I declare under penalty of perjury that the foregoing is true and correct. 
Executed on \~jLl i i,- <*£ ^7 , 2007. 

/ ^Tp^< i ^ -^hgAJimih± u^£€ 

Erin McDonnell "^*^- 
Associate Special Counsel 

for Legal Counsel and Policy 
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April 9, 2006 

Special Counsel Scott Bloeh 

US Office of Special Counsel (OSC) <www.osc.gov> 

1730 M Street, N. W., Suite 21 8 

Washington, D,C. 200364505 

Tel: (202) 254-3600; Fax: (202) 653-5151 

Dear Ml Blocb, 

When T visited OSC on March 3 1 , 2006, 1 was told that 1 could contact you andfor make a FOIA 
request to obtain the information 1 requested in my letter to Mr McVay of March 26, 2006, that 
was not provided on March 3 1, 2006. Consistent with that, I am both making a FOTA request 
and directly requesting the following information from you: 

1 . A list of al I instances where OSC attempted to enforce its subpoena, per 5 USC 

1 2 ! 2(b)(3)(A), with sufficient detail to obtain the relevant records from the relevant 
Federal District Court, 

2 A list of all instances in which the Special Counsel initiated and conducted an 

investigation into a possible FPF or pattern PPP per 5 USC 12 14(a)(5)- (Note: By 5 USC 
1218, OSC's annual reports to Congress should reflect the existence of such 
investigations.) 

3, A list ofall written requests made to OSC by Congress, per 5 USC 1217, from 1989 to 
present, describing the requests. 

4 A 1 ist of all reports made by OSC to MSPB, OPM, and involved agency, per 5 USC 

1 21 4(b)(2)(B). (Note: by 5 USC 12LS, these reports should also be described in OSC's 
annual reports to Congress.) 

5 A list of actions initiated by OSC at the MSPB for "wilful and knowing refusal or 
failure" to comply with a MS PB Order, per 5 USC 1 2 \ 5(a)(1)(C), preferably with the 
MSPB Docket No. or, if a published MSPB resulted, the MSPR citation. (Note; By 5 

|SC,12J 8, these should be reflected in OSC's annual reports to Congress.) 




tf, P.H. 
Twin Harbour Drive 
KnoxvilK TN 37934 

cell phone: 865-300-5831; email ^jpcanson@tds,net> 
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U.S. OFFICE OF SPECIAL COUNSEL 

1730 M Street, N.W., Suite 218 

Washington, D.G 20036^1505 

202-254-3600 



July 11,2006 



Mr. Joseph Carson 

10953 Twin Harbour Drive 

Knoxville, TO 37934 



RE: Freedom of Information Act Request 
fRef #FO-06-1434^ 



Dear Mr. Carson: 



In response to your recent inquiry, I wish to update you on the status of your 
Freedom of Information Act (FOIA) request. I have approximately 50 FOIA requests 
pending. As of today, my records indicate that your request is number 37 in that queue of 
pending requests. 

The Office of Special Counsel answers simple FOIA requests immediately. All of the 
pending requests t including yours, fall into another category of requests- i.e., those that 
appear to require retrieval, review, and analysis of case files and/or large numbers of 
records. In fairness to all requesters, it is our policy to process such requests in the order 
in which they were received. 

I anticipate being able to reach and respond to your request by August 31, 2006. If 
there will be any delay beyond that date, I will let you know. 



Sincerely, - 

Christopher Kurt 
FOIA Officer 



EXHIBIT 
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January 13, 2007 ^ L: r 

Ms. Erin McDonnell '"" ' ' l ^ i'S^ 

U.S. Office of Special Counsel 

1730MSt,NW 

Suite 21 8 

Washington, DC 20036 

Subject: Request for Expedited FOIA request processing 

Dear Ms. McDonnell, 

I have read your declaration in support of a stay for processin g Carson v. Office of Special 
Counsel. Docket no. 06-1834 in Federal District Court for the District of Columbia. 

I understand Judge Friedman has granted the stay request, but am filing an objection and request 
for reconsideration with the Court. 

Reasons for expediting FOIA request FO-06-1484 include; 

1 . The information requested may be relevant to two pending cases in Federal Court - 
Carson v. Office of Special Counsel, docket no. 06-1 833 in Federal District Court for DC 
and Carson v. OSC. docket no. 06-5364 in the Federal Court of Appeals for DC. 

2. The information requested may be relevant to planned bills in Congress to strengthen the 
protections federal employees have from prohibited personnel practices, particularly 
whistleblower reprisal. In the 109* Congress, HJL 1317, H.R. 3097, S.494, and S. 2285 
addressed strengthening protections for federal employees from PPPs. OSC is the 
primary bulwark of such protection, under current law and its performance in this 
function -its primary one - has apparently received no Congressional, MSPB, or other 
third party oversight since the last changes to 5 USC 1214 occurred in late 1994. 

Additionally, as Christopher Kurt, OSC's FOIA officer, contacted me by phone several times in 
August and September 2006 to inform me that OSC's completion of this FOIA request was 
imminent, as the July 1 1 , 2006 status letter stated the FOIA would be fulfilled by August 31, 
2006. I take exception to misleading statement in your declaration, that I had not previously 
requested this FOIA request be expedited, when OSC has repeatedly informed me that it would 
be quickly fulfilled - why should I request it be expedited when 1 was told it would be promptly 
fulfilled? 

I suspect you directed Mr. Kurt to not issue the completed FOIA response, perhaps at the 
direction of Special Counsel Bloch, because the information would be contrary to OSC's 
representations to Congress, the public, and the Court in Carson v. OSC . about its practices and 
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record in protecting federal employees from PPPs. 

Additionally, 5 USC 552(a)(6)(B) and (C) describes how an agency as OSC should contact a 
FOIA requestor about modifying the scope of the request in situations as these, something OSC 
has failed to do. 

Reasons for Expediting FO-06-2732 include: 

1 . A number of bills were introduced in the 1 09 th Congress about improving FOIA, 
including S,589, S394, S,622, H.R. 867, and H.R, 1620, By 5 USC 552(a)(4)(F) and 5 
USC 1216(a)(3), OSC has unique responsibilities to enforce FOIA compliance in every 
federal agency and its performance in doing so, indicated by its response to this FOIA, 
may be relevant to planned and pending efforts to improve FOIA in federal government, 

2. I suspect OSC may have simply "trashed" - disposed with no investigation - every referral 
for an investigation made to it federal judges per 5 USC 552(a)(4)(F) and 5 USC 

121 6(a)(3). I could be wrong in that suspicion, but I have that suspicion, as the law does 
not require OSC to ever report to anyone what it did with such referrals. Such willful 
lawbreaking, involving referrals made to OSC by Federal Judges, if demonstrated, would 
be consistent with my contentions about OSC's lawbreaking involving its responsibilities 
to protect federal employees from PPPs per 5 USC 1214, and might be considered 
relevant by the Courts in the cases mentioned previously . 

It should be a "big deal" to OSC when a Federal Judge directs it to investigate an 
agency's non-compliance with FOIA and, contrary to Mr. Kurt's statement in his letter of 
September 5, 2006, 5 USC 1216(a)(3) only allows Federal Judges to make such a request, 
so I do not find his statement credible, that he cannot tell the source of a 5 USC 
1216(a)(3) referral - when 5 USC 121 6(a)(3) only cites 5 USC 552, which only allows a 
Federal Judge to make such a referral. 

Regarding FO-06-2493, while I do not have a basis to seek its being expedited, it should be 
straightforward to provide me the information requested about OSC's current attorney 
employees, which is one of the two items requested. Given that, per 5 USC 552(a)(6)(B) and (C) 
OSC have offered, months ago, to respond to the first item in the request first. 

Respectfully, 



Joseph P. Carson, P.E, 
10953 Twin Harbour Drive 
Knoxville, TN 37934 
865-300-5831 
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U.S. OFFICE OF SPECIAL COUNSEL 

1730 M Street, N.W., Suite 218 

Washington, DC 20036-4505 

<202) 254-3600 



January 25, 2007 




Mr. Joe Carson, P.E. 
10953 Twin Harbour Drive 
Knoxville, TN 37934 



Re: Freedom of Information Act Appeals 
(File Nos. FO-06-1484: FO-06-2732) 

Dear Mr. Carson: 

I am writing in response to your letter dated January 15, 2007. In that letter, you 
asked the Office of Special Counsel (OSC) to expedite its processing of administrative 
appeals in connection with two of your pending Freedom of Information Act (FOIA) 
requests - one dated April 9, 2007 (FO-06-1484), and the other dated September 4, 2007 
(FO-06-2732). After review of your letter, the OSC is denying your request to expedite 
FOIA processing of both matters. 

OSC's general policy is to process FOIA requests in the order in which they were 
received, in fairness to all persons whose requests OSC received first. That policy also 
applies to FOIA appeals. 

OSC also has a policy on expedited processing of FOIA requests. That policy, 
acknowledged in your January 15, 2007 letter, is posted on this agency's web site. It sets 
forth the basic criteria used by the OSC to evaluate requests for expedited processing. 
Those criteria involve certain litigation, health and safety concerns, and requests from 
persons primarily engaged in the dissemination of information as their profession. The 
arguments made in your January 15 th letter fail to satisfy those criteria. 

FO-06-1484 

Your January IS 1 * letter states that the information requested (ie. 3 lists of other 
matters handled by this agency over a period of many years) "may be relevant" to two 
pending cases - Carson v. Office of Special Counsel (U.S. D.C. D.C, Case No. 06-1833), 
and Carson v. Office of Special Counsel (C.A D.C. Circuit, Case No. 06-5364). Your 
letter failed, however, to demonstrate or establish to the OSC's satisfaction how the 
information requested in FO-06-1484 is relevant to your claims in either court case. 
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U.S. Office of Special Counsel 

Letter to Mr. Joe Carson 
January 25, 2007 
Page 2 

The pending District Court action is a petition for writ of mandamus based on the 
language used in letters from the OSC to you about prohibited personnel practice (PPP) 
complaints you had filed with this agency. None of the information you requested in FO- 
06-14S4 is relevant to either the PPP complaint dispositions or letters challenged by you in 
that case. 

The record is closed in the pending Court of Appeals matter. Again, none of the 
information you requested in FO-06-1484 relates to or would affect the outcome of that 
case. 

None of the other reasons given in your letter as a basis for expediting the 
administrative appeal in this FOIA matter relate to the criteria set forth in OSC s policy on 
the handling of requests for expedited processing. 

FO-06-2732 

In a letter dated September 5, 2006, the OSC issued a decision on your initial request 
in this matter, indicating (in substance) that the agency maintains no records responsive to 
that request. You subsequently filed an administrative appeal from that decision. None of 
the bases set forth in your January 15 th letter have any relation to the criteria set forth in the 
OSC policy on handling of requests for expedited processing. Your letter identified no 
pending administrative or court litigation related to the information you requested, nor any 
health or safety issues, and failed to establish that you are primarily engaged in the 
dissemination of information. 

For these reasons, the OSC is denying your requests to expedite the processing of the 
administrative appeals in the above-captioned matters. 

Sincerely, 



Erin McDonnell 
Associate Special Counsel 

for Legal Counsel and Policy 
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U.S. OFFICE OF SPECIAL COUNSEL 

1730 M Street, N.W., Suite 218 

Washington, DC 20036^1505 

(202) 254-3600 



May 31, 2007 



Mr. Joseph Carson 

1 0953 Twin Harbour Drive 

Knoxville, TN 37934 



Dear Mr. Carson: 



*E: Freedom of InformatinTi Ar.t A pr ^ 
(Ref Nos, FO-Q6-1484: FO-^-2493: FOM-Oi^ 



1 FOtI 6 ^ 32 ' ^ ^ "^ Iett6r dBted Se P temb * 4, 2006, and received in the 

the ^^s^S^r 1 ' 8 ( ° SC ' S) ^^ « ^ foI1 ^ after adaption of 
FOQ6-1484 

OScTre^JSetSfo^ Y - d ^on of those H,s, .ong ^ 
'' ?2lmm1LT ta T S Z here OSCat *">Ptedto enforce its subpoena per 5 USC 
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U.S. Office of Special Counsel 

Letter to Mr. Joe Carson 
May 31, 2007 
Page 2 of 4 

Those reports listed in the case tracking system useHhvnQr- t. 
enclosed list. One other listing mctaalic ST Y OSCareshc "™ m the 
tracking system, was also identi^A ^ oTtoS ^ * "* "" 
request is also enclosed Comnl^^t u , lst res P ons ' v e to your 

been redacted fom die second list pursuant to Stio^wT ^ 

reports lave been made by OSC pursuant to 5 UsT^SJm LT ^ 
listed in the agency's case t™nK™ „„* j A™ . ^ D M>W, out are not 



FO-06-2493 



OsJre^ 



1 5U.S.C.§552(bX7XC). 
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U.S. Office of Special Counsel 

Letter to Mr. Joe Carson 
May 31, 2007 
Page 3 of 4 

2 Zf? 'ffP™'™ 1 ?' ""Ployed attorneys at OSC.from 1989, both career and 
appointed, mth where they told OSC they were licensed to pracZtaZ" 

PO-06-2732 

investigation of & Li JS S Kurf , ^ ^ ^r^* 10115 f ° r itS 
correctly informed you tbJoSC W«™t^' P0 ° Se ' dated Se P tem ^ 5, 2006, he 

accordance with the National Archive anH »T ^ ^ old have been destroyed in 

puxsuant to 5 U.S.C. J 552(a)(4)(F) „ inv Jgated by OSC undeS Son '5? ^ 

investigated by OSC » to iSjS Si KfiZ" ""^ 5T ""^ ^ 
entities other than Federal courts, pZJTs US CJ Sgj- received ^ persons or 

°»y-aS?r^^^^^ 

between investigations «^V^t^* a lg£^«£j^ 
want to request records about investigations under < IJIffSi. • I2I6 ( a X 3 ). if you 
persons or entities other than Federal coZ ™wi,M 2 F ° f alIe 8 at, J ons rece ™ed from 
Kurt, at the address shown at te^S^ "I***™*"**™*** 1 - 
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U.S. Office of Special Counsel 
Letter to Mr. Joe Carson 

May 31, 2007 
Page 4 of 4 

mJ» d ° S ^ ? 0U may SCek JUdidal rcview of tbis decisi0 * on your FOIA/PA appeals bv 

^hiStT m m appropriate United states dis *« «* * ^ m.c. h slSSSm 

Sincerely, 



<S^u^^^ 



Erin M. McDonnell 
Associate Special Counsel 

for Legal Counsel and Policy 

Enclosure 
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Action Code 540 per 5 USC 1214(b)(2)(B) 














Case Number 


Related Case 


Ffle Name 


Action Date 


Remarks 


MA-96-0808 




(b)(7)(C) 


10/20/1998 


PPP Report & CA Letter sent to 
INS as noted in OSC Y s Petition 
for Corrective Action in this 
matter. 


MA-97-1266 




10/19/1999 




MA-99-0729 




12/9/1999 




MA-97-0894 




1/3/2000 


Agency agreed in wirfting to 
upgrade appraisal, pay 
reasonable attny fees, do 
trianing, and orally admonish 
subjects. We are still working 
out details of amount of attny 
fees and what appraisal will 
reflect. 


MA-03-0131 




9/5/2003 




MA-02-1900 


LI-06-0825 


7/6/2005 




MA-02-1919 


LI-06-0825 


7/6/2005 




LI-06-0825 


MA-02-1900 
MA-02-1919 


5/1/2006 




MA-04-2464 




5/2/2006 




MA-04-1894 




10/18/2006 




MA-05-0403 




10/31/2006 




MA-04-2595 




12/1/2006 




MA-05-1384 




1/26/2007 




MA-06-1972 




3/2/2007 


Special Counsel mailed letter 
w/PPP Report to US Atty 
General 


MA-05-2571 




5/4/2007 





1 of 1 



5/30/2007 
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Case 


Attorney 


Fed or 


Charges 


Date 


Date 


ALJ 


Name 




S/L 




Filed 


Decided 

and 

Penalty 





nr-s> 






\^sa L 



/fir 



(b)(7)(C) 



~m_ 



U^Cv 






z^-ksfa 



■m 



y 




E^f M ^ pF?^^fef^ ^^r 



b& 



/4 t? K%<^ ^g' ^-Ai 



W*/a 



'7/°-/ 'fa -*** 4 -? 
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Freedom of Information Act Request 



July 31, 2006 

OSC 

1730MSt,NW 
Suite 201 
Washington, DC 20036 

Dear FOIA Officer, 

Per the law and OSC regulations for FOIA requests, I request the following records: 

1 . A list of all current licensed attorneys employed by OSC, and where they are licensed to 
practice law. 

2. A list of all previously employed attorneys at OSC, from 1 989, both career and appointed, 
with where they told OSC they were licensed to practice law. 

I am willmj^to pay $100.00 for this information. 

specti 





1 0953 Twin Harbour Drive 
Knoxville, TN 37934 
865-300-5831 
jpcarson@tds,net 



EXHIBIT 
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January 15,2007. /$?> , 

**'8 P . '- 
Ms. Erin McDonnell r tf j. 

U.S. Office of Special Counsel * O 

1730MSt,NW 

Suite 218 

Washington, DC 20036 

Via: fax and mail 

Subject: Amended Request for Expedited FOIA Request Processing; Request for "Opportunity to 
Modify FOIA Request for FOIA Requests FO-06-1484, 2493, and 2732 

Dear Ms. McDonnell, 

This amended request replaces the one I sent you on January 13, 2007. 

I have read your declaration in support of a stay for processin g Carson v. Office of Special 
Counsel Docket no. 06-1834 in Federal District Court for the District of Columbia. 

I understand Judge Friedman has granted the stay request, but am filing an objection and motion 
requesting for reconsideration of the stay with the Court based on OSC's failure to comply with 
aspects of relevant law and this request. 

OSC non-compliance with law for FOIA processing in this matter. 

1 ) OSC regulations for FOIA, found at 5 CFR 1 820, do not describe how requests for expediting 
FOIA requests can be made, contrary to the requirements of 5 USC 552(a)(6)(E). 5 USC 552, 
does not authorize alternative methods to provide the required information, but OSC's website 
does describe reasons for expediting FOIA requests, including ones I think relevant for some of 
the information requested: 

From <http://www.osc.gov/foia.htm>: 

8. Under what circumstances can the processing of my request be expedited? 

OSC will honor a written request for expedited processing of a FOIA request for records 
when OSC has established to its satisfaction that: (a) the requester has a case pending 
before the Merit Systems Protection Board (MSPB) or similar administrative tribunal, or 
in court of law, or faces an imminent deadline for filing in any of those venues, and (b) 
the records requested relate to the case in question. 

Likewise, if a requester demonstrates that failure to obtain requested records on an 
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expedited basis could reasonably be expected to pose an imminent threat to the life or 
physical safety of an individual, or if a requester primarily engaged in disseminating 
information demonstrates that an need to inform the public about actual or alleged 
Federal Government activity, OSC will expedite processing of the request. 

Within 10 days of its receipt of a written request for expedited processing, OSC's FOIA 
office will notify the requester as to whether or not the request for expedited processing 
has been granted. If granted, processing of the request will be completed as quickly as 
possible. 

2) OSC has failed to comply with the requirements of 5 USC 552(a)(6)(B) in these requests ni 
it has failed to provide me the required "opportunity to limit the scope of the request so that it 
may be processed with the time limit or an opportunity to arrange with the agency an alternative 
time frame for processing the request or a modified request." 

So while paragraph 18 of your declaration notes I have not made an expedited request, it fails to 
note the material fact that OSC regulations are defective in not addressing when and how such 
requests are to be made. Additionally, paragraph 18 of your declaration states, "The plaintiff has 
not modified any of his requests," without mentioning the material fact that OSC has failed to 
comply with its lawful duty to provide me an "opportunity to limit the scope of the request so 
that it may be processed with the time limit or an opportunity to arrange with the agency an 
alternative time frame for processing the request or a modified request." 

Reasons for expediting FOIA request FO-06-1484 include: 

1. Some of the information requested, specifically items nos. 3, 4 and 5, may be relevant to 
either or both pending cases in Federal Court - Carson v. Office of Special Counsel 
docket no. 06-1833 in Federal District Court for DC and Carson v. OSC. docket no' 06- 
5364 in the Federal Court of Appeals for DC. Therefore, by the guidelines OSC has 
established for expediting FOIA requests, which include: the requester has a case 
pending in court of law, and the records requested relate to the case, this FOIA merits 
expedited processing. 

2. By 5 USC 1218 the information requested in items 2, 4, and 5 is required to be provided 
in OSCs Annual Reports to Congress, but it is not in them, based on OSC Annual Report 
to Congress from 1989 through 2005. Because my FOIA request results from OSC 
failing to provide the required information in its Annual Reports, I think OSC needs to 
expedite it, based on 5 USC 552(a)(6)(E)(ii) - "in other cases determined by the agency." 

3. The information requested may be relevant to planned bills in Congress to strengthen the 
protections federal employees have from prohibited personnel practices, particularly 
whistleblower reprisal. In the 109 th Congress, RR. 1317, H.R. 3097, S-494, and S. 2285 
addressed strengthening protections for federal employees from PPPs. As the attached 
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press release of the Government Accountability Project (GAP) indicates, such a bill has 
already been introduced in the Senate in the current Congress, OSC is the primary 
bulwark of such protection, under current law and its performance in this function - 
protecting federal employee from PPPs, its primary function - has apparently received no 
Congressional, MSPB, or other third party oversight since the last changes to relevant law 
at 5 USC 1214 occurred in late 1994. Because my FOIA request is intended to obtain 
information relevant to planned bills to reform OSC and intend to widely disseminate it, 
via the internet, to the media, and others, I think OSC is justified to expedite it, based on 
5 USC 552(a)(6)(E)(ii) - "in other cases determined by the agency," as well as by 
552(a)(6)(E)(v)(II) - "with respect to a request made by a person primarily engaged in 
disseminating information, urgency to inform the public concerning actual or alleged 
Federal Government activity." 

Additionally, Christopher Kurt, OSC's FOIA officer, contacted me by phone several times in 
August and September 2006 to inform me that OSC's completion of this FOIA request was 
imminent, as the July 11, 2006 status letter stated the FOIA would be fulfilled by August 31, 
2006. I think the failure of your declaration to mention these phone conversations are other 
omissions of material fact that are relevant to this request - why should I make an expedited 
request when 1) your regulations by which I prepared the request fail to mention it, and 2) I was 
told it would be fulfilled by the end of August 2006? 

I suspect you directed Mr. Kurt to not issue the completed FOIA response, perhaps at the 
direction of Special Counsel Bloch, because the information would be contrary to OSC's 
representations to Congress, the public, and the Court in Carson v. OSC . about its practices and 
record in protecting federal employees from PPPs, My suspicion strengthened by your 
declarations failure to mention material facts related to OSC's actions/inactions/statements in 
processing this FOIA request. 

I am willing to discuss modifying the scope of the FOIA request or the timetable for its 
fulfillment, if OSC complies with its lawful duty to give the opportunity to do so. 

Reasons for Expediting FO-06-2732 include: 

1 . A number of bills were introduced in the 1 09 th Congress about improving FOIA, 

including S.589, S.394, S.622, H.R. 867, and H.R. 1620. By 5 USC 552(a)(4)(F) and 5 
USC 1216(a)(3), OSC has unique responsibilities to enforce FOIA compliance in every 
federal agency and its performance in doing so, indicated by its response to this FOIA, 
may be relevant to planned and pending efforts to improve FOIA in federal government. 
Because my FOIA request is intended to obtain information relevant to planned bills to 
reform FOIA and intend to widely disseminate it, via the internet, to the media, and 
others, I think OSC is justified to expedite it, based on 5 USC 552(a)(6)(E)(ii) - "in other 
cases determined by the agency," as well as by 552(a)(6)(E)(v)(II) - "with respect to a 
request made by a person primarily engaged in disseminating information, urgency to 
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inform the public concerning actual or alleged Federal Government activity." 

2. I suspect OSC may have simply 'trashed" - disposed without proper investigation and/or 
submitting the required findings and recommendations - every referral for an 
investigation made to it b y federal courts per 5 t JSC 552(a)(4)(F) and 5 USC 1216(a)(3), 
I could be wrong in that suspicion, but I have that suspicion, as the law does not require 
OSC to report the results of its investigations back to the referring Court, or the aggrieved 
party. Such willful lawbreaking, involving referrals made to OSC by Federal Courts, if 
demonstrated, would be consistent with my contentions about OSC's systemic and 
persistent lawbreaking involving its primary responsibilities to protect federal employees 
from PPPs per 5 USC 1214, and might be considered relevant by the Courts in the cases 
mentioned previously as well as case pending about OSC's response to my FOIA 
requests. Therefore, by the guidelines OSC has established for expediting FOIA requests, 
which include: the requester has a case pending in court of law, and the records 
requested relate to the case, I think this FOIA merits expedited processing. 

3. By 5 USC 1 2 1 8 the information requested in item 2 of this FOIA request is required to be 
provided in OSC's Annual Reports to Congress for every referral made to it by a federal 
court. Such information is not present, based on OSC Annual Report to Congress from 
1989 through 2005. Because my FOIA request results, at least in part, from OSC failing 
to provide the required information in its Annual Reports,, 1 think OSC needs to expedite 
it, based on 5 USC 552(a)(6)(E)(ii) - "in other cases determined by the agency." 

Mr. Kurt's letter of September 5, 2006 is uninformed by the law and OSC records. I have 
reviewed each OSC Annual Report to Congress for relevant information and compiled a table of 
relevant information, which is attached. The immediately apparent explanation for the disparity 
between the number of complaints/referrals received and actual investigations conducted is that 
almost all complaints alleging agency wrongdoing in FOIA come from private citizens. OSC 
cannot control if it receives complaints from such sources, even though it is not authorized to 
investigate them. OSC is only authorized (and required) to investigate referrals made to it by 
federal courts, which apparently do not often occur (I suspect there is a typo for large number 
given for 1999). 

So OSC can readily determine how many referrals were made by Federal Court, which is what I 
requested - they were the only ones OSC investigated. That is a relatively small number, based 
on OSC Annual Reports to Congress. OSC's case management system indicates which 
complaints resulted in investigations, those are the only ones germane to my FOIA request. 

Consistent with my suspicion that OSC has failed to comply with its statutory obligations to 
investigate such referrals and make reports with recommendations to the involved agencies, are 
some other OSC/MSPB records (or lack thereof) Not a single OSC press release since 1998 
(available on OSC's website) mentions the results of any OSC investigation about agency FOIA 
non-compliance. Additionally, there are no published decisions at the U.S. Merit Systems 
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Protection Board (MSPB) involving disciplinary action taken as a result of such an OSC 
investigation (MSPB's website <http://www.mspb.gov/mspbdecisionspage.html> has a 
searchable database of all its published decisions since 1979.) Finally, the Department of 
Justice, since 2000, has issued annual reports summarizing FOIA suits in federal court, including 
whether the plaintiff prevailed, and what attorney fees and costs were awarded (available on its 
website <http://www.usdoj.gov/oip/04_6.html>). For the court to make a referral to OSC, the 
plaintiff has to prevail and attorney fees need to be awarded, a situation which has regularly 
occurred, according to the information compiled by Department of Justice, 

I am willing to discuss modifying the scope of the FOIA request or the timetable for its 
fulfillment, if OSC complies with its lawful duty to give the opportunity to do so. 

FOIA Request FCM)6-2493 

While I do not have a basis to seek its being expedited, I am willing to discuss modifying the 
scope of the FOIA request or the timetable for its fulfillment, if OSC complies with its lawful 
duty to give the opportunity to do so. It should be straightforward to provide me the information 
requested about OSC's current attorney employees, which is one of the two items requested. 

Per 5 USOp52(a)(6)(E)(vi), I certify statements contained in this request are true and correct to 
the best of myjflowledge and belief. 




Sarson, P.E. 
* Twin Harbour Drive 
Knoxville, TO 37934 
865-300-5831 

copy: Christopher Kurt, OSC FOIA Officer 

Attachments: 

1 . January 1 2, 2007 Press Release of Government Accountability Project (GAP) about 
Senate bill about whisteblowing 

2. Information related to law and OSC reports about complaints received and investigations 
conducted related to agency FOIA non-compliance 
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Senate Committee Reintroduces 
Whtetleblower Protection Legislation 

January 12, 2007 

FOR IMMEDIATE RELEASE 

Contact: Attorn Miles. Legislative Rep«?$Grttaiive 
Phone 202.408 00^4 exi 132, celt 20? 276 2007 
Email. adarnm@wtu5tlBblaw£r org 

Contact. Tom Divine. Legal Director 

Phone. 202.408 0034 ext. 1 24. cell 240 888.4060 

Email, whs&fle47@arji com 

Contort: Dylan Staylock. Communications Director 
Phone 202.408,0034 «rt 137 : call 202 236 3Ti3 
Email dyfanb^whistlebtoww org 



Senate Committae Reintroduce WhistJeblower 

Protection Legislation 

GAP Hails Quick Action by Civil Service Leaders to 

Restore Whhstfeblower Rights 

(Washington, D.C.j - The Government Accountability 
Project (GAP) apptaud* members of the Senate Homeland 
Security and Governmental Affairs Committee for acting 
quicWy today to plug a government accountability tooprioie 
created last May when the Supreme Court's Garcetti v. 
Ceballos decision canceled consi&ufionat free speech rights 
lor government workers carrying out their job duties 
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Senators Daniel Akaka (D-Hlj and Susan Coding (R PE», 
with other committee lewJere introduced the r Fadoral Employee Protection of Disclosures 
Act/ 5 274, which includes this reform amidst a genera! overhaul of ihe WhSslleMnw&f 
ProteoMen Act In response to the cuuti ruling, test June the Senate agracd to identic 
legislation by unanimous consent e£ an amendment to Ihe 2007 National Defense 
Authorisation Act The reform was killed by House leaders in a jofnl c"ftf*mnce committee 
afler intensive back room pressure by the White How^fe and Justice Department, despite 
backing by four SenalC and Housf nomm.ittee chairs 

GAP hes been pushing the reform for sown years, along wrh a diverse coalition of 45 good 
government groups 

GAP Legal Director Tom Devim* praised Ins Senate leaders for moving quickly "If me first 
100 hotm> are reserved for leadership by Democrats, restoring credible whrslleblowet lights 
should be enacted in the Brel minute of bipartisan eon&fcn&us. ft is One fouixlatton for effectiva 
congressional oversight and a prerequisite ^or enforcernem of ethics retoim If Congress is 
seiiou* about those goais L it wiQ start protecting Hs witnesses ' 

The legislation restores the mandate of thB Whislleblowei Protection Act (WPAj, which has 
been gutfed by judicial activism since 1934, when Congress unanimously slrengthprtad ihe 
WPA. The amendment also strengthens the due process enfarcemenl structure for WPA 
paper rights, and appfes {nam to a broadei set of harassment scenarios, such as security 
clearance actions, retaliatory InvestijjattQrtS and gpg oidurs. 

Specificalfy, the legislation would - 

• Codify the legislative history for J any~ protectod dlscto5ure ; meanirg ttte WPA applies 
to alt lawful communication of misconduct This restores 'no loopttoles "' protecrion and J 
cancels iha effect ol Qaraetli v Cebalios oo fedei?t wprkere. 



Printed for Joe Carson <jpcarson@mjndspfring.com> 



.rcetlj v Ceballos oo fede^t workers. 



W<a 



1/14/2007 



Case 1 :06-cv-01 834-PLF Document 21 -9 Filed 08/1 0/2007 Page 8 of 1 

• Reslo^ this unqualified, original "reasonable belier sUmdard estotrtshed in ma 1976 
Civil Seneca Reform Ad forwhisiteblowers to quality for protection 

. Make permanent ami provide a remedy for the anti-gag ^lute - a nriet m the 
TieasW Postal AppropnatiDns b« for the past 17 years -thai bans illegal agency gag 
orders ins anting slaiute neulrafoes hybrid secrecy clones Ifke classifiable, 
''sensrtwe bul unclassified/ 'sensitive security iMformalion' and other new labels the! 
lock in prior restraint seniecy status, enforced by threat of criminal prosecution tor 
unclassified whistleblowinu. disclosures by national security wh«siieblower4, 

• Codify protection against retaliatory investigations, yiving whistleblowers e chance to 
and reprisals in their early stages. , 

, Bar the President from imposing ex post facto Inteffljgwnce employ** status la strip 
employees of Iheji morit system rights efter they asseri them by filing a lawsuit 

• End the Federal Circuit Court trf Appeals monopoly W appellate review of the 
Wrtsllebiowei- Protection Ad {The Court has single-handed V gulfed the Wpa : leading 
to a 2-139 record against wh£iteb!owers from Ocralwr 199* to October 20W}, 
jesloring an-Circurt review, as in the original 1978 Civil Service Reform Act and Ihe 
Administrative Procedures Act 

• Reside independent due process review of security clearance determinate)™ for 
whistiebJewer repnsal. unavailable smcc a 1985 Supreme Court decern 

• Provide specific authority far whistlebbwers to disclose cla&sted information to 
Members of Congress on relevant oversight committees or their staff. 

• Strengthen the Office ot Special Counsel authority lo seek disciplinary santfmiia 
against managers who retaliate. 

• Authorize the Special Counsel la file frienri of the court bnefe. 

The feflislatiort covers M.4 percent I t fi7 of V77 million) of federal employed, and SB.3 
percent {765.000 of B55.QQQ) of national security whiailebtawe* at agencies Ilka the 
Pentagon Department ot Homeland Secuuy. Department of Energy (DOE) and Nuclear 
Regulatory Commission <NRC) But the bill does not conialn fiv* Ctwica! reforms approved 
last year by 1he House Government Reform Committee in two bills. H R 1317 and H R. 
S1 12. These include protection for national security whistleblowers at thft TBI and intelligence 
agendas, protection to( government contractors, protection foi federal baggepo sereenets, 
jury Inale fw a fa^ day in court, and n«uifali2a8cn af me govemmsm'9 use of the L state 
sec/els privilege' as b way to cancel whistlebfower trials 

Jury trials are the cornerstone of Congress' Sarban«frOxlay refdim for cprpor&le woricers. 
and wftra approved in JdOS's Energy POltcy AcHor employees at Ihe DOE and NRC The 
tegislatwn also does not address the Office af Special Counsel's abdicalion of taadecship by 
Special Counsel Scott Bioch, who has efteclwely terminated that agency's mission in nalp 
whrstlebtowers and turned it into a magnet for contempt by federal workers. 

GAP Legislative Fjepranenu«*ve Adam Mites commented. "When firel proposed in 2000 the 
Senate bill would have solved the breakdown of whisltebbwer law Bui the legislation has not 
changed significantly durifig 9 si* year secrecy tidal wav&. We urge the Senate to modernize 
Otis legislation before v final vote. The composite Senate and Hous* «jrrtmittee -passed bills 
Ip*1 saftsion reflect the best practices of global whistlebtuwer law ' 

Go vemmen t Accountability Project - 

The Government Accountability Project is the nation's leading whteUebtowHr protection 
organizsiion Through litigating, whistlebfower cases, publicizing concerns and developing 
legal reforms GAP 1 ? mission is to protect the public interest by promoting government and 
enrporaie accovnlphaiily. Founded h 1977. GAP i& 2 non-proTrt. nort-panisan advocacy 
organization wKh offices in Washington D.C and Seattle, WA. 



htMn« | about us | contact tis I support j Many by Milonic com 

Government AccourtiabllTty Prtrj*d ' www,wt>ittleblower.prB 

National Office West Coast Office 

1 G1 2 K Street, NW Sutte tf 1 loo 1511 Third Ave. Suite 321 
Washington, D.C. 20D08 Seattle, Washington 9B1 01 

202.^iOB.oo54 zo».a&2-2aso 




Printed for Joe Carson <jpcarson@mindspring.coiri> 1/1.4/2007 
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INFORMATION ABOUT COMPLAINTS RECEIVED BY OSC ABOUT FOIA AND 
INVESTIGATIONS CONDUCTED BY IT, TAKEN FROM OSC'S ANNUAL REPORTS 

TO CONGRESS. 

By 5 USC 1218, OSC's Annual Reports to Congress are required to include the number and 
types of investigations conducted by it, as well as a description of the recommendations and 
reports made by it to other agencies pursuant to this subchapter, and the actions taken by the 
agencies as a result of the reports and recommendations. 

By 5 USC 1216(a)(3), OSC is required to investigate of referrals made per 5 USC 552 involving 
possible arbitrary or capricious withholding of information. 

By 5 USC 552(a)(4)(F): 

"Whenever the court orders the production of any agency records improperly withheld 
from the complainant and assesses against the United States reasonable attorney fees and 
other litigation costs, and the court additionally issues a written finding that the 
circumstances surrounding the withholding raise questions whether agency personnel 
acted arbitrarily or capriciously with respect to the withholding, the Special Counsel shall 
promptly initiate a proceeding to determine whether disciplinary action is warranted 
against the officer or employee who was primarily responsible for the withholding. The 
Special Counsel, after investigation and consideration of the evidence submitted, shall 
submit his findings and recommendations to the administrative authority of the agency 
concerned and shall send copies of the findings and recommendations to the officer or 
employee or his representative. The administrative authority shall take the corrective 
action that the Special Counsel recommends." 

The table on the next page indicates, by fiscal year, something that is not required to be included 
in OSC's annual reports - the number of complaints received by OSC (from all sources) 
involving FOIA - and something that is required to be in it - the number of investigations OSC 
conducted based on referrals about FOIA from federal courts. 

Required information, by 5 USC 1218, that is missing in all OSC Annual Reports is a description 
of the recommendations and reports made by OSC as a result of its FOIA investigations as well 
as the actions taken by the agencies as a result of the reports or recommendations. 

(Note: There is probably a typo for the number of FOIA investigations conducted in 1999.) 
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Year 
FY 


number of complaints received from 
all sources about agencies' FOIA 
practices 


number of OSC investigations conducted 
as a result of referrals from federal courts 
about agency FOIA issues, per 5 USC 
552(a)(4)(F) and 1216(a)(3). 


1989 


34 


1 


1990 


27 


2 


1991 


30 


1 


1992 


29 


1 


1993 


50 


3 


1994 


48 


1 


1995 


55 


4 


1996 


45 


6 


1997 


33 


3 


1998 


35 


5 


1999 


43 


27 


2000 


47 


3 


2001 


29 


6 


2002 


25 


2 


2003 


info not in annual report 


info not in annual report 


2004 


info not in annual report 


info not in annual report 


2005 


info not in annual report 


info not in annual report 
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EXHIBIT 8 



- TO 4-^ fc ig^ ( . 6¥ ^<^ 4 pLp Doa j mf ^r t0 Fi|ed dgHM^Page 2 of 2^^ 



Freedom of Information Act (10IA) request 

September 4, 20U6 

Christopher Kurt, FOIA Officer 
US Office or Special Counsel 
1730 MSt.NW, Suite 218 
Washington, DC 20036 
202-653-5151 fax 

Re: FOIA Request, 

Dear Mr. Kurt, 

Per law and OSC regulation, I respectfully make a FOIA request lor the following information: 

1 ) Any court referrals made to OSC, since 1989. per 5 T JSC 552(aX4)(l\}, regarding federal 
district delonninations in litigation about FOIA requests Lhe relevant part of OSC law is 5 USC 

1216(a)(3)- 

5 USC 552(a)(4)(F) stales: 

"and the court additionally issues a written finding that the circumstances 
surrounding the withholding raise questions whether agency personnel acted 
arbitrarily «r capriciously with respect to the withholding (emphasis added), the 
Special Counsel shall promptly initiarc a proceeding to determine whether disciplinary 
action is warranted against the officer or employee who was primarily responsible for the 
withholding. The Special Counsel, after investigation and consideration of the evidence 
submitted, shall submit his findings and recommendations to the administrative authority 
oT the agency concerned and shall send copies of the findings and recommendations to the 
officer or employee or his representative. The administrative authority shall lake the 
corrective action that the Special Counsel recommends- 1 * 

2) Copies oT the OSC's findings and recommendations for its investigation of all such Court 
referrals. 



1 will pay the nectary money, up to $50, for OSC to fulfill this FOIA request. 




'] 0953 Twin Harbour Drive 
Knoxville, 'FN 37934 
865-300-5831 
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U.S. OFFICE OF SPECIAL COUNSEL 
1730 M Street, N.W., Suite 218 
Washington, D.C 20036-4505 



September 5, 2006 



COPY 



Mr. Joseph Carson 
10953 Twin Harbour Drive 
Knoxville, TN 37934 

RE: Freedom of Information Act Recmest fRef, # FO-06-2732 , I 
Dear Mr. Carson: 

I am writing in response to your letter, dated September 4, 2006. In that letter, you 
asked the Office of Special Counsel (OSC) to provide you with certain records or 
information from OSC files. Your patience during the delay in responding to your request 
has been greatly appreciated. 

Your request has been processed under the Freedom of Information Act (FOIA). 1 In 
response to that request, I have been informed that OSC's automated case management 
system does not distinguish between allegations of arbitrary or capricious withholding 
under FOIA received and investigated by this agency under 5 U.S.C. § 552(a)(4)(F) (court 
referrals) and those received under 5 U.S.C. § 1216(a)(3) (referrals from other sources). 
The case management system, therefore, does not record the information you requested. A 
search of agency case files would not be feasible, as many case files over three years old 
have been destroyed in accordance with the National Archives and Records Administration 
disposition schedule for such files. I am, therefore, unable to furnish you with the 
information you requested. 

You have the right to appeal this response under the FOIA. Any such appeal must be 
in writing, and be postmarked within 30 days of the date of this letter. The appeal should 
be sent to Ms. ErinM, McDonnell, Associate Special Counsel, Office of Special Counsel, 
at the address shown at the top of this letter. 

Sincerely, 

Christopher M. Kurt 

FOIA Officer 

Legal Counsel and Policy Division 



5 U.S.C. § 552. 
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WSSEP/3 Pin: 01 



FOIA APPEAL 

September 9, 2006 

Ms. Erin McDonnell, Esq 
Associate General Counsel 
OSC 1730 M St, Suite 218 
Washington, DC 20036-4505 



Re: Appeal of FOIA response of September 5, 2006, Ref. § FO-06-2732 

Dear Ms. McDonnell, 

I appreciate the very prompt response of Mr. Kurt, the OSC FOIA Officer, to this request. Given 
OSC's singular and vital responsibilities for protecting the FOIA process, I think it should be a 
model of responsiveness. 

However, I disagree with Mr. Kurt's reasoning. As I understand 5 USC 552, only a federal court 
can make a referral to OSC as described in 5 USC 121 6(a)(3) - any investigation conducted by 
OSC per 5 USC 1216(a)(3) can result only from a Court referral made per 5 USC 552(a)(4)(F), 
no other sources are authorized to request such an OSC investigation. I have performed a word 
search of 5 USC 552, the only mention of OSC occurs in 552(a)(4)(F), a result consistent with 
my understanding. 

Therefore my FOIA request is for any available information about any investigation conducted 
by OSC per 5 USC 121 6(a)(3) since 1989 and, if any related reports made by OSC per 5 USC 
552(a)(4)(F) have been destroyed, what kind of information was in those reports. 



Therefore, 




my FOIA request, as clarified by this letter, and appeal OSC's determination. 



Carsp 
^53 twi^Hai^ouT Drive 
'Knoxville, TN 37934 
865-300-5831 
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Aftergood, Steven, 01:44 PM 9/4/2006, FOIA request of OSC about its FOIA investigations 

To: l, Aftergood, Steven" <saftergood@fas.org> 

From: Joe Carson <jpcarson@tds.net> 

Subject: FOIA request of OSC about its FOIA investigations 

Cc: 

Bcc; 

Attached: 

Freedom of Information Act (FOJA) request 

September 4, 2006 

Christopher Kurt, FOIA Officer 
US Office of Special Counsel 
1730MSt, NW, Suite 21 8 
Washington, DC 20036 
202-653-5151 fax 

Re: FOIA Request, 

Dear Mr. Kurt, 

Per law and OSC regulation, I respectfully make a FOJA request for the following information: 

1) Any court referrals made to OSC, since 1989, per 5 USC 552(a)(4)(F), regarding federal district 
determinations in litigation about FOIA requests, the relevant part of OSC law is 5 USC 1216(a)(3). 

5 USC 552(a)(4)(F) states: 

"and the court additionally issues a written finding that the circumstances surrounding 
the withholding raise questions whether agency personnel acted arbitrarily or 
capriciously wfth respect to the withholding (emphasis added), the Special Counsel shall 
promptly initiate a proceeding to determine whether disciplinary action is warranted against 
the officer or employee who was primarily responsible for the withholding. The Special 
Counsel, after investigation and consideration of the evidence submitted, shall submit his 
findings and recommendations to the administrative authority of the agency concerned and 
shall send copies of the findings and recommendations to the officer or employee or his 
representative. The administrative authority shall take the corrective action that the Special 
Counsel recommends." 

2) Copies of the OSC's findings and recommendations for its investigation of all such Court 
referrals. 

I will pay the necessary money, up to $50, for OSC to fulfill this FOIA request 
Respectfully, 



Printed for Joe Carson <jpcarson@tds.net> 
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Joe Carson, P.E. 
10953 Twin Harbour Drive 
Knoxville, TN 37934 
865-300-5831 



Printed for Joe Carson <jpcarson@tds.net> 
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? &™+*. r, U,S. OFFICE OF SPECIAL COUNSEL 

1730 M Street, N.W., Suite 218 
Washington, D,C 20036^505 




^nsc^ 



September 5, 2006 

Mr. Joseph Carson 

10953 Twin Harbour Drive 

Knoxville, TN 37934 

RE: Freedom of Information Act Request (Ref. # FO-06-2732^> 

Dear Mr. Carson: 

I am writing in response to your letter, dated September 4, 2006. In that letter, you 
asked the Office of Special Counsel (OSC) to provide you with certain records or 
information from OSC files. Your patience during the delay in responding to your request 
has been greatly appreciated. 

Your request has been processed under the Freedom of Information Act (FOIA). In 
response to that request, I have been informed that OSC's automated case management 
system does not distinguish between allegations of arbitrary or capricious withholding 
under FOIA received and investigated by this agency under 5 U.S.C. § 552(a)(4)(F) (court 
referrals) and those received under 5 U.S.C. § 1216(a)(3) (referrals from other sources). 
The case management system, therefore, does not record the information you requested. A 
search of agency case files would not be feasible, as many case files over three years old 
have been destroyed in accordance with the National Archives and Records Administration 
disposition schedule for such files. I am, therefore, unable to furnish you with the 
information you requested. 

You have the right to appeal this response under the FOIA. Any such appeal must be 
in writing, and be postmarked within 30 days of the date of this letter. The appeal should 
be sent to Ms. Erin M. McDonnell, Associate Special Counsel, Office of Special Counsel, 
at the address shown at the top of this letter. 

Sincerely, 

Christopher M. Kurt 

FOIA Officer 

Legal Counsel and Policy Division 



1 SU-S.C. §552. 
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FOIA APPEAL Information 

February 2, 2007 

Ms. Erin McDonnell 
OSC 

Re; FOIA Appeal FO-06-2732 

Dear Ms, McDonnell, 

In my September % 2006 appeal of this FOIA request, I clarified the request to make as clear as I 
could that I have no interest in whatever extraneous complaints OSC has received from 
unauthorized sources about possible FOIA non-compliance in Executive agencies. 

Despite these efforts, OSC appears to be committed to evading its lawful responsibility, making 
possibly pejurious statements to a federal judge, to respond to my FOIA request. 

Even though OSC, has, to this point, refused to comply with its statutory obligation to provide 
me an opportunity to modify/clarify my FOIA request, before claiming "exceptional 
circumstances" to a federal court as part of a stay request, and I have no expectation that it will, I 
desire the record be established as clearly as possible about my request. 

To that end, I have enclosed a table of OSC complaints received and field investigations 
conducted for FOIA. I am only interested in getting information about the FOIA field 
investigations OSC conducted. If OSC is incapable of determining which FOIA complaints it 
receivsed came from federal courts, as Mr. Kurt claims it is - then just provide me information 
requested in the FOIA request and its appeal about the Field investigations OSC conducted as a 
result of thofJfeulA complaints it received. 




rp.E. 

0953 Twin Harbour Drive 
Knoxville, TN 37934 

copy: Judith Kidwell, DOJ 
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OSC FOIA abuse (arbitrary and capricious withholding of information) allegations received and 
investigations conducted, based on information contained in OSC Annual Reports to Congress, 
made per 5 USC 1218 

Note: 5 USC 552(a)(4)(F) is only place where "Special Counsel" is mentioned in section 552 



Year 


allegations received by OSC per 5 
USC 1216(a)(3) 


OSC field investigations conducted 


1989 


34 


1 


1990 


27 


2 


1991 


30 


1 


1992 


29 


1 


1993 


50 


3 


1994 


48 


1 


1995 


55 


4 


1996 


45 


6 


1997 


33 


3 


1998 


35 


5 


1999 


43 


27 (most likely a typo, instead of 2) 


2000 


47 


3 


2001 


29 


6 


2002 


25 


2 


2003 


info not in annual report 


info not in annual report 


2004 


info not in annual report 


info not in annual report 


2005 


info not in annual report 


info not in annual report 



